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Access to justice

Â John Locke ïSocial contract theory ïConstitution as 
social contract ïThe essential functions of the state 
are (i) defence of the state; and (ii) Administration of 
justice. Rest of them are all optional functions of the 
state

Â Access to courts and Access to justice ïmeaning and 
implications

Â Justice Oliver Wendell Holmes, Jr. - óThis is a Court of 
Law, young man, not a Court of Justiceô.



Universal Declaration of Human Rights, 1948

Â Art.8: Everyone has the right to an effective remedy 
by the competent national tribunals for acts violating 
the fundamental rights granted to him by the 
Constitution or by law

Â Art.10: Everyone is entitled in full equality to a fair 
and public hearing by an independent and impartial 
tribunal, in the determination of his rights and 
obligations, and of any criminal charge against him



Anita Kushwaha v. Pushap Sudan, [Transfer petition 1343 of 2008 

decided in 2016 ]

Â Supreme Court laid emphasis on following four main facets that 
constitute the essence of Access to Justice:

Â i) The State must provide an effective adjudicatory mechanism;

Â ii) The mechanism so provided must be reasonably accessible 
in terms of distance;

Â iii) The process of adjudication must be speedy; and

Â iv) The litigantôs access to the adjudicatory process must be 
affordable.

Â The Constitution Bench of the Supreme Court comprising of 
Chief Justice of India T.S. Thakur, Justices Fakkir Mohamed 
Ibrahim Kalifulla, A.K. Sikri, S.A. Bobde, and R. Banumathi, held 
that access to Justice is a Fundamental Right guaranteed to 
citizens by Articles 14 and 21 of the Constitution of India.



ÂDaksh - Access to Justice Survey ï2016 ïfirst 
survey on Access to Justice

ÂAccess to Justice for Marginalised Persons 
[A2J Project] - Report of UNDP, 2017

ÂWhat is the way forward ïADR ïLok Adalatsï
Gram NyayalayasïConsumer Protection ï
Online Dispute Resolution 



Rule of Law - Introduction

ÂRule of Law between ancient times and modern 
times ïA steady development from óduty based 
societyôto óright based societyô - T. H. Greenôs 
observation 

ÂMain distinction between right and duty based 
societies is their reliance on values as well as 
the internalization of those values by both the 
governors and governed or the king and his 
subjects on one side [Raja dharma] & reliance 
on laws and legal institutions on the other



Evolution

Â The foundations for the principles of Rule of 
Law were laid in the form of an agreement 
signed between King John and the People, 
called the Magna Carta in 1215, specifying 
what the king should or should not do and 
what protection people would get

ÂHowever, the terms of Magna Carta were to be  
supervised for implementation by Barons who 
ultimately failed in this regard



Â The developments during the period [1600 ï
1688] and subsequent developments 
contributed immensely to the concept of Rule 
of Law

Â 1628 ïPetition of Rights [James I]

Â Though England has no written constitution 
now, the first written constitution was in place 
and implemented by Oliver Cromwell, during 
the period of óProtectorateô ï1654 - 1658

Â 1679 ïHabeas Corpus Act ïprobably the first
statutory right in favour of the citizens against 
arbitrary arrest and detention



Â 1688 ïGlorious Revolution [popularly called as the 
Bloodless Revolution] marked the victory of the 
oppressed people over Monarchy ïthe emergence of 
the High Court of Parliament in England

Â Contribution of political writings of Hobbes, Locke and 
Rousseau- contract as the basis 

Â Natural right theory ïJohn Lockeôs classification as 
óalienable rightsô [right to interpret the law of nature ] 
and ó inalienable rightsô [Life, Liberty and Property]



Â Bill of Rights 1688, Act of Settlement, 1701, 
Representation of Peoples Act, and its amendments, 
the Crown Proceedings Act, 1947and many more laid 
a solid basis for the evolution of the principles of Rule 
of Law

Â 1789 ïFirst Written Constitution of the modern world 
ïthe U. S Constitution ï1692 Bill of Rights [first ten 
amendments] enhanced the strength of the principles 
of Rule of Law

Â All these developments clearly established the 
supremacy of law in a civilized society 



Â The broad principles that were established 
through these developments were crystalised in 
to the principles of óRule of Lawô for the first 
time by A. V. Dicey [The Law of the 
Constitution] in 1885 . They are:

1. Law is made by the Parliament and hence it 
is supreme [supremacy of law];

2. All are equal before law; and

3. All are subject to the ordinary law courts.



Â The significance of the concept of Rule of Law 
can be seen in the growth of huge and ever 
growing branch of law known as óAdministrative 
Lawô

ÂRule of law means many things: to curb the 
increase in administrative powers, check 
arbitrariness by creating controls, absence of 
arbitrary powers, supremacy of courts [who 
should watch the last watchman] and many 
other dimensions



20th Century Developments in UK

Â 1929- Lord Hewartôsbook on The New 
Despotism made scathing attack on the 
expansion of administrative powers both in the 
field of legislation and adjudication ïresulting 
in misuse of power ïbureaucracy had become 
the real rulers of UK

ÂCommittee on Ministersô Powers (Donoughmore
Committee) was constituted in 1929 to consider 
powers of delegated legislation and quasi-
judicial powers and suggest safeguards 



ÂReport in 1932 ïthree main defects in A.L:

1. Inadequate provision for publication and 
control of subordinate legislation (DL);

2. Inability of the subjects to sue to Crown in 
tort for the actions or inaction of the servants;

3. extent to which the control and supervision 
of administrative decisions were passing out of 
regular courts and entrusted by Parliament to 
specialist tribunals



Â Impact:

1. Statutory Instruments Act was enacted in 
1946 to streamline subordinate legislation ï
rules for making subordinate legislation and for 
publication ïlaying procedures

2. Crown Proceedings Act was enacted in 1947 
to liberalize the law relating to civil proceedings 
against the Crown ï[king can do no wrong] ï
In India ïEntry 8 of List III of the Schedule VII 
provides for óactionable wrongô ïnothing is 
done so far either by centre or any state


