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Session 1Trial of Special Crimes

Speaker: Justice G.M. Akbar Ali, Former Judge of Madfigs Court
Dr. Geeta Oberoi (Director {€harge, NJA):

| was thinking before we start introducing the objective of this conference why not to
have a brief introduction of all of you beginning form here so that all of you also know each
other ,isitagoodidea, very g o o do thatldurng tesatié gomgan start away
your conversatiorotherwiseduring tea time you will take time introducing each other and
meanwhile all others will join us, those who are late their trains are late their flights are late. So
shall we start sithavdto siamd yguocan. sit tharetis aymocyorovddednod

everyonebs table, just take the mic and int
Participating Judges:

Myself Brajesh Kumar Pandey, special jedgBI from Lucknow, Court No. 11
Myself Hemant Mahajan froBBombay, special judge CBI

| am S.S Das amfrom Amravati District, Bombay

| am P.C Das, special Judge, Gauhati

M. Venkataramana Principal CBI Judge Hyderabad
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Very good morning to all of you , | am Jiytirmai, Prrinciple CBI judge, from
Visakhapatnam, AndarPradesh

7. 1 am Preeti Singh from Madhya Pradesh CBI Judge

8. | am Vikram Singh, special Judge CBI, Ahmedabad Gujrat

9. | am Special Judge, CBI Court Banglore

10.Mai Sudha Mehta, special Judge, CBI, Jaipur, Rajasthan

11.Good morning, Mr. M. R. Suthar, Special CBI Judgsdhpur, Rajasthan

12.Good morning | am Pankaj Kumar Jain | will join on next week for this post

13.1 am V. Sofana Devi, CBI Judge Madras

14.1 am M. M. Krishnan, CBI Judge, Madras

15.Hello I am Ajay Kumar Jain Special Judge CBI, New Delhi

16.Good Morning | am N. J. NayChief Judicial Magistrate, Ahmedabad Gujrat

17.Good Morning | am Saumyabrata Sarker Special Judge CBI Court Asansol, West Bengal
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18.Pehle to aap sabhi ko suprabhat, mai Arunendra Singh, CBI Judge, Patna, Dhnyabaad

19. Good Morning everybody | am Saravjeet, SpeCial Judge, Patna

20.Myself Rajiv Ayachi from Indore

21.Good Morning | am Pune Ram Special Judge CBI, Simala, Himachal

22.1 am Rizwan Ahmed, Special Judge State Vigilance, Hazaribagh, Jharkhand

23.Good Morning myself Anuj Kumar Singhal Special Judge CBI from Demradu
Uttarakhand

24.Good Morning myself Rakesh Kumar Yadav Special Judge CBI Panchkula Harayana

25.Good Morning, Balvinder Singh Mann, Patilala Punjab CBI Magistrate

26.Good Morning to all | am M.K Nagpal, Special Judge CBI Tis Hazari Delhi

Dr. Geeta: | would likehe panelist to introduce themselves
Justice AkbaAl i : éénow | am Senior Advocate in S

Good morning everybody myself Manoj Gorkela | practice in Supreme Court as a senior
standing council and | work as a Union Of India council since |gsit gears, | travelled
forty six countries of the worl d, I was a
my great opportunity to attend International Court of Justice in Netherland, | visited there,
visited Harvard Oxford various universitiestbe world, it is the first time | got opportunity

to visit Nati onal Judici al Academy to sha

Academy National Judicial Academy, thank you so much
Dr. Geeta: Introduce yourself programme coordinator

Good mornng everyone, | am Ruchi Singh, | am a Law Associate here at NJA and | am the
programme coordinator for your conference so if there is any concern | am always there at
your helpdesk. Also | have designed the conference with the help of my Director are | hav
also prepared the reading material and everything for you, so anything and you can just come

to me and | will be at your helpdesk. Thankyou.

Last year we had two conferences for Presiding Officers of CBI Courts, one was P 845 and
another was P 872. Howany of you attended these conferences, you were there..anyone

else ..so all of you are coming for the first time..no you are coming for the second time..as a




CBlI Court Judgeé. no no G@GoortCordetencBNbow lashyedrwe n @
collectedwhat kind of problems are faced by CBI Courts and the problems that were given to

us are like these:

Insufficient infrastructuren CBI Courts in Himachal Pradesh CBI Coududges are
entrusted with other cases al€tBl officials due to fear of seniafficers seize all unnecessary
documents and witness, | O6s filing charge s
assistance is given to public prosecutors, every order is challenged and stays are granted by Hig
Courts, Media pressure is vehigh, frequent change of public prosecutor and procedure
prescribed for passing order of attachment is cumbersome.

Are these problems there? They are still there..and Justice Akbar Ali says that they will

continue, they will remain over there, so actualigt means we have to learn to live with our

problems..because we can voice out our problems..we can say that ya these are our

problems..and as human beings as professional we have to learn how to tackle with our

problems..some suggestions also came.ld@mmendations like..revision against the order

passed by special judge should not be entertained by High Court except when substantial justice

has to be done to parties or requirement of sanction under section 19 of Prevention Of Corruption
Act should e thought about because it acts as a shield for honest persons and sword for the
corrupt person so there are off course. . it ¢
know our problems so this year.why | am saying this is because last yeaadvevb
conferences but this year we have this conference and onlgooerence for CBI Courts so

you will most probablyin your role as CBI Court Judge..will not get chance to come to NJA,
Bhopal so with this limited opportunity for four days..and adamted opportunity..if you see

that how we have changed the programme schedule..you have only four hours class room
interaction..we have widened the tea gaps t
to NJA it used to be fifteen minutes it haseh now increased to thirty minutes so that you have
more consultation with each other than classroom consultation..also we have made it mandatory
that you have library readings..whenever we say judges have you read no..they say we have s
much time.wedo 6t get time to read..we reach our h
case preparation file preparation we never get time to read..so we thought to overcome this

problem we thought that atleast in NJA Judges must get time to read so that ikrafy |
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readi ng. Computer skill's readi ngébecause n

tendered..its dimension changed every police man goes and searches for mobile phones..yes..so

every gambit of this is changed..its more from documentary we arengnawi electronic

evidence..therefore one hour we should sit and understand what kind of progress is happening

wh at kind of software are there, |l earn fro
programmes we have seen that some of you are more kigenlean any one of us..some of you

are master trainetrained by ECommittee of the Supreme Couwahy one of you master

trainer évery gsoada master gdinéresin your #ame..sa as a master trainer
judge Vi kram Singh can help you to under st
sit and understand nuances of Ubuntu softwa
happyéi DeldhgeséSir you want to say somet hi
research fellow they are comming to attend
by them..judges dondét come | ateéjudgelwursaal |

session..not even sixteen but fourteen..the objective of these fourteen hour should be capacity

development..problems are there we know they are there..but then in these fourteen hours we

have t o under stand how we at all formo Yashmhr @¢or é i t

kanyakumari éhow we all | ook at these issues|

difference..how can we close down and narrow down these differences on our point of view..this
is what this four day conference is all abat is all about learning from each other..it is about |
have this point of view..you may have some other point of view..atleast | should be aware about
this point of view.. this conference is all about on particular issues what kind of decision making
we do for that we have called experts who will be encouraging interaction amongst you and
knowing your view point..so this is what I

Ali who is now practicing and is really doing very well | must say
Justice Akbar Ali:

eéeé. I n fact I was not comfortable when |
away..you are not closer to me..so | just wanted closer contact so that we can talk to each
other...I know that trial of special crimes..you kntvat is the first session | know very well |

confess before the CBI Judges | am not goi

know..is it right..by the time everybody knows how to conduct a trial..but somebody rightly
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pointed out that..as to sesss of the training programme of the CBI court judges..about the
outcome of the two training programmes..everybody knows..I am first..first of all can | know

which of the Courts have more than 300 cases pending..can | know..any of your courts CBI

Courts.nror e than 300 cases. . can [ knowé. no. . 250.

talk about these 100 cases | know that the volume of this 100 cases is equivalent to the volumes
of thousand five hundred caseséwhiawhhatisee per
the moment..the CBI courts comes you know it is a heavy weight champion in our courts..two
type of judges are posted in CBI courts..for your information..one is the unwanted or another is

the most wanted..se because we expect the CBI Cositweayone sitting here knows that we

,,,,,

eeée. . | know each and every case 1is a bul ki erq
know volumes volumes and volumes..and nothing more..lI know some of theatdsean you

can you tell me that how many of your courts that you have oldest cases may be five years
old..somebody..( stayed matters by High Courts)..okk lets not deal with that all..stayed

matters..positive attitude (I will be very happy if my mattestas/ed) so that is one aspect..so we

have the oldest case of ten years old we have the youngest case of five years old..we have all|.

within this somebody was telling me this morning while having the breakfast..all we do to
expedite the trial..speedy trighe formation of the special court itself is for speedy trial
formation of CBI court as session court anywhere is for speedy trial of the cases but we know
that very well that it is not so..it is the slowest train that is the passenger train be it @ywhe

the country. So coming back to the issues of trial in the CBI Courts we know that what are the

special crimes that we also deal..| need not to teach you that is most of the cases are of

prevention of corruption act..ninty percent..hundred ..hundeed g ent . . ok é somet i n
money laundering cases alsmyone is dealing with mondgundering cases..no..okk..sometime

it is special crimes..like murder trialsny dealing with such cases.. sometime CBI goes into the
investigation..anyone speci@ s si t i ve murder <cases. .|l ike the

IPC offences investigated by the CBIl..so we know that in all these types of cases we have
problem..we have problem in conducting the trial and most particularly the PC act cases are
hundredpr cent cases..some of the things that w
to teach you the provisions..but may just that we will be refreshing the provisions..how these

provisions are to be kept in mind..so that we have it in our minds..aslspelges and we have
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offences and penalty within the act..see one thing | would like to tell you about specially the PC
Act is it categorizes the offences ..it categorizes the act..it categorizes everything..so ultimately
you see the full picture of hove tdeal with the group of persons..specially the public servants

and how to go about it..and it also gives enormous powers to the investigating agencies..one ig
sanction and another is confession..and it gives enormous powers to the investigating agencies s
that the case can be disposed of very quick
way also..but anyways just going through these some of the provisions from seven to eleven..and
then twelve to eighteen an dwillédnp toere areapvhichéasn a
going to the dominating one..as tomorrow also we are going to deal with all that that is expert
evidence..as we talk of trial of CBI cases..agree..?? there are volumes of documentary evidence
as well as electronic evidence the electronic evidences now a days it is going to be more
cumbersome that is how are we going to evaluate these electronic evidence..and how are wé
going to rely upon these electronic evidence..experts will be talking to you about how to use
electronicevidence how to rely upon them about cyber crimes and so on..but as a judge had |

been in your place how | am going to deal about trial in a bank fraudtcéases.
How many of you have bank fraud cases??

Everybody has..okk how many of you have a bank fragk ©f disproportionate asset of the

manager or taking bribery?
Oké.only fraud cases no disproportionate as

How do you approach a case.. disproportionate asset case..can anybody tell me that..somebog
pl easeéyes sir..you.

Particpating Judge: ( Income first then the period)..

Participating Judge: (not properly explained property)

Participating Judge: (sir personal income versus the accumulation of huge income)
Participating Judge: (unexplained income..)

eéanybodyéokbodyg Iwlas rightvyeur know all that we have to see in the

,,,,,,,,

di sproportionate asset case I seeeeeééé. what
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case may be there may be trunks and trunks of documents..all of us now how we submit our
income tax we know that wh# the opening balance for every year all of us have an opening
balance if on 1/1/2015 if | start my opening balance..u know for whole twelve months we know
what is our income..we know our closing balance..but the closing balance will be affected by one
or two factors..because there will be investments during the period..we call it expenditure..so
income account and the expenditure account so during the income all these expenditure
minus..what will be my closing balance. so what happens in these casesnighgy have an
opening balance when they have income account when they have an expenditure accoun
also..and at the closer of the year their closing balance does not tally with any of
these..right..there is only a simple balance sheet..that is whatrhapge i n Jayal al it

Karnataka..what was the income what was the expenditure what was the property

associated..what was the closing balance..what was the explanation..I do not know how many of

you have read that judgment of thousands and thousdim@gyes but really that judge has done

real good homework of writing that thousand page judgment..how many of you have read..how
many of you have gone through..just maybe | will tell you that charges were there where Al as a
public servant in affairs adtate having accumulated this worth of crores crores ninty six crores
of properties..in the name of two three four..and in the firms under establishment..then the
second and third charges comes to the two three four..I just wanted tdtlagdhis chargef so

and so..accumulating assets..so and so..this charge the burden is on whom to explain th¢
assets..can anybody understand..can anybody explain..see | will put it this way..see | am charge
that my opening balance was this my income was this my expemdias this and at the end of

the year my assets were this..difference between my asset and my income if it is going to be

[

1372

di sproportionate to my income then | am asked

asset..can you tell me?

Read section 2 | eas e: because the i1initial burdenéeyc

saying twenty..

Special Judges appointed under Act 46 of 1952 to be special Judges appointed under this Ac
Every special Judge appointed under the Criminal Law Amendment Act,, I862ny area or
areas and is holding office on the commencement of this Act shall be deemed to be a specia

Judge appointed under section 3 of this Act for that area or areas and, accordingly, on and from
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such commencement, every such Judge shall ecentim deal with all the proceedings pending

before him on such commencement in accordance with the provisions of this Act.

Participating Judge: till section 20 ( ¢) it is available presumption and then form 20 clause..its

not available.. Therefore the lalen will be on the prosecution to prove..

Justice Akbar Ali: see how many of you agree that the burden will be on the prosecution and not
the accused..please explain..somebody was telling..me that source cannot be shown..somebod

was telling me that..we dalifferent definition on that..how many of you..

//////////////////////

Participating déead§gecéééeéééeécéeceéeeééececéé
Justice Akbar Ali: Section 13..reads as..se
Criminal misconduct by a public servant.

(1) A public servant is said to commit the offenceminal misconduc§

(e) if he or any person on his behalf, is in possession or has, at any time during the period of his
office, been in possession for which the public servant cannot satisfactorily account, of pecuniary
resources or property disproportate to his known sources of income. Explanafidror the
purposes of this section, Aknown sources of
source and such receipt has been intimated in accordance with the provisions of any law, rules o
orders br the time being applicable to a public servant.

(2) Any public servant who commits criminal misconduct shall be punishable with imprisonment
for a term which shall be not less than one year but which may extend to seven years and shal

also be liable tdine.

You know why | am taking this before the trial court..forget about the prsecution forget about the
charges..l said as trial judge in a special court..what is our role can we just sit own..is it true that

the entire proceeding is controlled by the @Blsecutor..do you agree..
Participating Judge: no noéé.

Justice Akbar Ali:
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itds not controlled or itds not t hat someb
proceeding. .if 1 do something agai nsuth.ftahe C
physiologies..you do not feel

Participating Judge:..no..not alwayséééeéeéeé
Justice Akbar Ali..

first of all let me tell you that we are all above fear physiologies..we are being posted to CBI
Courts because ..as | have beelling that you are being waited there..you are selected there
because for specific purpose of handling these types of cases where the national importance i
involved because .where resource is involved of the country we all are sitting in that
positon.e cause you are the trial court that we

tell you that there may be some sort of pressure ..like somebody was telling me some sort off
thing such as media pressure..so first of all let us throw away such tiégge are under some

sort of pressure or fear physiologiesébecau
as a judge of the High Court | know that sitting there as the judge of the CBI Court..the moment
CBI comes..the moment CBI comes..tm@ment CBI initiates the chargesheet we know very
wel | that they think t hetlyeythimkehattheygretright.dbgouy o U
agree with it..they think that all their cases should end up into..

Participating Judge: ééééé. convictioné

Justice Akbar Ali:

yaa right..convictionéééeéeéééeéeéeeééeéeé.all th
sorry to say..I|l donét want to say so but in

just as a list..they frame the charges and give it to the emdrtthey say that these are the

proposed charges..right..?? they think it as a proposed charge..like in a civil court the plaintiff
files a draft issue and the defendant files a draft issue and the judge picks up number one form
here and number two fromdre..so that trial issues are framed..do you agree on proposed

chargesééhow many of you agree.

//////

Participating Judge: yes they do | i keéééééee
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Justice Akbar Ali..:

Firstly secondly thirdly..and so..they do it this way because the languagevl.klaughs) but

they give a proposed charge a definite proposed charge saying firstly..one pages or two page

U

and then the secondly two or three pages..am | right?? But the problem is..we must

understand. . that wunl ess weappgeoed inlhis caseghat isswhat c|h a

| was telling you that the charges were framed by a court in Tamilnadu..and translated by a court

in Karnataka they missed the word accumul at|ed

name if it is in your name thenhe burden | i es on you. .if yolu
public servants..then need not be shown any source at all..see as a trial judge in a special court
startingf r omé é. how we first of all/l face the CBI
witness..there might be hundreds of witness..even the punchnama will run into pages..each ang
everything is bulkier..so how will you take it..somebody can share your experience..somebody
please | know that i1t going to be famous casgps

Youknow why | am calling the Delhi Judges bec
the sensitive cases are pending only in Delhi..or the prosecution only in Delhi..right sir?

Participating judge: Any scam anything.. most

Paticipating judge: Ministries are in Delhigé

Justice Akbar Ali: may be more CBI Courts must be in Delhi. How many CBO Courts are in
Delhi??

Participating judge: Twenty seveneée

Justice Akbar Ali: Is there any other state where araawoy CBI Courts

Participating judge: éNo. . not any
Justice Akbar Alieée..if one judges of CBIlI Colu
to Del hi éwhat i s your best practice..to deal

Participating Judge:
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In Common Wealth Scathere might be 56600 pages of a document but the relevancy shall be

of 5-6 pages for the specific issues. There should be issue based selection of the document. Th
discrepancy has to be identified from the relevant document. A suggestion to combeases

was to leave the matter for the prosecutor to scrutinize and submit a report/brief or pinpoint the
documents but it was pointed that scrutiny will lead to inference from certain facts and the matter

relevant may not necessarily be covered.
Participating Judge:

It was also pointed out that the disposal of older cases is certainly a tedious task. In most of the
case, the Investigation Officer must be dead and the prosecutor spins around everywhere in
search for certain evidence. Even for such mattenaitnesses are brought forward to testify

each fact.
Justice Akbar Ali:

So can we take it that we have to look into the issue regarding the chargesheet..can we take |

that we have look into the particular issues involved in the particular case seetbah avoid

all that is unwanted and concentrate..so that we can tackle the bulkier documents..do you have

any other suggestion..yes..yes..

So we can ask the prosecutor to scrutinize the document before their final report and cut short the

bulkier documat and cut short the irrelevant part..see one thing is that if there is going to be
hundred documents..or hundred pages of one document..like in a tender there might be so man
agreements..soO many cases.. SO Wwe wacaacoositdry c

only those pages..so one way of tackling this is to pin point those documents and important parts
Participating Judge:

In newer cases this is happening but in older cases we do not know here the problem is lying

/////

because the 10 is there hes é éééé. only the | O knows what

prosecutor knows nothing it is for the judge to find out everything..
Justice Akbar Ali: It is for the judge to do all the homework..( laughs)
Participating Judge:
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In DA cases, through admissionni@ of documents it cut shorts the controversy like a property
that a person has brought a sale deed, which he cannot deny. He can cut short the evideng
.Secondly, they do not file any witness calendar that proves only limited witness for specific
issues otherwise CBI prosecutors have to be dictated that more witnesses will cause chance of
contradiction. Before that at the stages of charge you can say that your CBI has very strange
practice of relied upon documents and un relied upon documents..arrdntédiles in the CBI
office..and the accused goes on saying that he shoul be given the un relied documents..and thet
is revision in the High Courts.,and Supreme Courts..so un relied documents can be returned anc
the maal khana will be released so thatdlcused can also have a look into the documents after
all é Thirdly, the agency has relied and unr
the accused keeps on filing applications for the copy of unrelied document that may be favorable
to himso that he has a chance of fair trial, so it should be given as they have right for revision in
HC and SC.

Participating Judge:

exercising power under S. 294 of Cr. PC is a good practice for bulky documents. There was 300
documents submitted but 270 wadmatted. So there is no need to examine at least ninty

witnesses in the case..it was tried for five or six months..

Justice Akbar Ali: how many of you agree that that if we exercise 294 admitted documents
shall..later the accused will not take it as tingt thing in an appeal before the High Court..its a
good practice?..may be..see whatever it is..we take it that we can ask the public prosecutor tg
scrutinize the documents before the filing of the chargesheet as one of our learned judge was
telling thatlet us keep the calendar of thétnessesor the synopsis or something like that..in
ordinary cases there will be witnesses and the prosecution will be saying that these people will be
saying about these factbese people will speak about these documémds is how we get the

list of documents but here again there are hundreds of witnesses..so they have to do somethin
about it..and as the learned judge says that..which are all undisputed documents that is there ar
no disputes at all..like the learnpdige says that what do we do of cases where the IO has also
expired..what to do..we have to see somewhere these many cases..and you will be dealing witl
these cases later where the main accused who is a public servant died..there are many hurdles

a trial..U know there are many things..each and every case in a trial court..like everybody was
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sharing their experiences..if you read a particular case and you know where is the crux of the
matter..what is to be proved and what not to be proved or may pobwed..where the evidence
lies..so that you apply your own procedure..when somebody was telling me that no no the
prosecution is not willing the prosecution is producing the prosecution is insisting..and so on
then | go back to my first question that are governing the trial or the prosecution is governing
us..or weather somebody else is governing the trial..are you in control of the trial or somebody
else is in the control of the trial..that is the very first question | asked because the problem with
the CBI is that they think that they are the masters..and they know each and everything..in each
and every case they bring before the court they are hundred percent sure that it will result into

conviction..

Having accepted or having selected..the High Chag selected anyone as CBI Court judge,
then 1itds not an ordinary thing because you
roots of the matters..to do the justice..so it may be..you also know that in ninty percent of the
cases or may baiseventy percent its only that technical defenses its only the technical defense
that is available to the accused..in many of the cases in fair amount of cases some of the accuse
have been involved innocently and many of the cases..see | always hapedtram..like this

that at one end of the spectrum we have black colour that is the person who will always do the
wrong..and get away with it..that may be ten or fifteen or twenty percent..at the other end of the
spectrum | have a green colour thatispher son who candét do any wr
anything wrong..you have the spectrum..slowly the spectrum of green goes to yellow and then
orange..goes to again the black colour..see
this way or tley may fall that way..as long as they are falling the green side they are happy..as
long they are falling on the red side or the black side they are worried..we know that all these

black sheet..the moment we sit over a matter we know who is at the bldck emne k n o wé w

dondét need any evidence now..do you agree Wi

all are bound by rule of law..we are all bound by evidence..but there is something called
intuition..right? what has gone wrong in this particular eratvho has done the wrong we

know..so all that we have to do is going with the procedure of law..if it is not proved against a
particular ok..who am I to convict the pers
what the media will say abou i t . . or i f |  distriot gutige wilbvrite ialwowt  w h

me..or what my administrative judges will write about me in the ACR..what the people will think
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about me..if somebody thinks what the people will think and doing something you are doing
injustice..do you agree with me? You need a lot of courage to do justice..you agree wit me? How

many of you? In any matter either to acquit or to convince..see sitting here as a CBI Judge in the

trial court..or special courts..as director was telling ug..tha he | O6s filing <clha

submission order and reports of FSL, no assistance is given to public prosecutors, every order is$

c

chall enged and stays are granted by High Co
as lawyers to our junisror interns but we cannot do that as a judge..do u agree with that?
Because we are not given that power to ask somebody to do all that researches and give it to u

[72)

we will have to do it ourselves..so on these background see ultimately we are goinguiby dfie
law, we are going by the evidence we are going by the documents what is being collected by the
prosecution..another thing that | have to tell you is that we have to be very clear about where the
presumption lies in the favour of the prosecution whére the presumption lies in then favour
of the accused..but we always rely that the

offense but there has been an amendment in the money laundering act which is going to be in th¢

1%

matter of arrestf the arresting authority feels that the person has been guilty of the offense he

can arrest..the word it dgelef wiomr dt gauigrtop a sse d|hea

Apart from all this..see it is also being covered in your other sessions..eleeva@ace | just
wanted to say something about this electronic evidences..how the government has brought in the
definition of expert in section 45 of the Indian Evidence Act..as has been defined in section 45 of

Indian Evidence Act

Opinions of expertd. Whenthe Court has to form an opinion upon a point of foreign law or of
science or art, or as to identity of handwritifgy finger impressions], the opinions upon that
point of persons specially skilled in such foreign law, science ofa@rtn questionsas to
identity of handwriting][or finger impressions] are relevant facts. Such persons are called

experts.

This is more important..when an expert evidence comes before you for trail..just one question we

will be asking that is how did you deduce thigdewce..

I will give you an example of a case there was a case against an accused that he has forwarded

some indecent material and indecent messages to the complainant and that his laptop was seized
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and the hardware was extracted and it given for expantoopand the experts found these are
all the things and gave the opinion that in this hardware we found all these obscene photographs
or materials or whatever were those..then i]jt

many of the evidenceswere put into the hard disk..is it possible? It is

possi bl €e€&@€éé&dee there are cases as such how |do

of the expert is to bring to notice when was the last date that the hard disk was used..luckily in
this case the dense council was able to bring this to notice..what was the date of seizure..what
was the last date of data entry into the hard disk and what was the datas that were entered late

=

into the hard diskand he was able to demonstrate and there was somkieingmpering done
with the evidence..see these are the barriers where we have to be little careful..l wanted to refresh
your memory of the evi dence atdstOpidioh asatq digitat 6 s

signature where relevant

A Wh e nCourthhas to form an opinion as to the digital signature or any person, the opinion of
the Certifying Authority which has issued the

See | think they compare the electronic signature to find oauitsenticity..then we have 65a,

65 b..and say all about electronic gadgets..also this morning director was telling us that now
everything is your mobile..so we have to be little careful..there are cases you know very
well é. .. but t h er aon ets.so these are new tygpee of ievidpnoes ithat will

come to your courts so you must be aware of..

Every expert must have an observation note of the computer and you must insist on the
observation note..not just the report..if the report submitted byexipert must contain the

method used by the expert..

1. Observation notes of the computer expert not usually sent to court, thus court is unable to

effectively review the findings of the expert.

2. The Report submitted by the expert does not contain thieodwogy employed to arrive a

particular conclusion.

3. Instead of providing a complete picture of the evidence recovered, the reports usually mention
that the Arelevant datao is Aextracted and pu
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4. The Court is not provided with matdrby which it can verify the direct evidentiary value of

the Arel evant datao that i s so extracted as

5. The Expert usually does not endeavor to demonstrate the manner in which the findings were

arrived at during their degdion. They just reproduce the report that is marked as exhibit.

6. In Digital evidence, the expert after examination is to pack up the material in a manner that
will ensure its preservation throughout the trial. In current cases, the experts packidhe itev
newspaper parcels. There is a high chance that the electronic devices would be completely

unusable by the end of the trial.

7. The manner of packing up the devices also influences the capability to demonstrate the

findings before the court duringal.

8. The Expert can provide a copy of the software used to extract the evidence along with the

report to the court.
Anyone is dealing with DNA in theircourPnyone. . yes é

Each person's genetic makeup contains DNA. This differs from individual tadodl. DNA
can be obtained through blood, saliva, semen, or hair. This helps in identifying a person. If a
drop of blood or a strand of hair is found at a crime scene, it can be compared to a person's

known DNA to see if there is a match, thereby linkimg person to the crime.
| wish you all the best..

Dr Geeta: Lets break for tea..we meet at 10.30 again

17| Page




Session 2Framing of Charges by CBI Courts:

Speaker: Justice G.M Akbar Ali

Dr. Geeta:

Welcome back all of you now we have second sessioftamming of charges by CBI Court..
offcourse this session will also be taken by honourable justice G.M AkbamnAlihe has this
problem for you..all of you can read this? Is this readable? Yes..? can you all read this ? take five

ten minutes for reading i8?..

This session had started with discussion of the following problem.

Problem1:

A Mr . RB mas (véxrking as Branch Manager at Punjab National Back Coimbatore
from 23.8.20061.9.2002. During this period he came into contact with Mr. Amit(A2) C.E.O of
Apple Inc. and Mr. Laxman M.D of Golf INC (). A 1 entered into a criminal conspiy with
A 2- A 3 to cheat Punjab National Bank.

24 applications were received for availing consumer loan of 1,00,000 each in the name of
empl oyees of Mr . Ami t a nfdeseNoans lwarg seaatiched Byd o mp a
without verifying the genuineness the applicant within his powers and funds were deposited
into the account of the applicant companies. During an audit it came to light that 11 applications
proved that the applicants (employees) are-exigtent. Thus AL had misused or abused his

official position by illegal means as in charge of the branch.

In pursuance of Criminal Conspiracy each accused had committed the following illegal
acts. The Branch manager had never seen and verified the applicants but fraudulently and
dishonestly attested thghotos attached to the applications. He never verified the end use or
checked the security but dishonestly certified verifying the sar2aAd A3 fraudulently and
dishonestly submitted false documents to get the loan from the bank using fictitious afame
employees when there were no such in their companies. They also submitted false documents t

show that the fictitious employees were working under them.

18| Page

ni



Thus, A1 Mr. Ram misused his official position, fraudulently and dishonestly entered
into crimind conspiracy A2 and A3 in order to cheat Punjab National Bank and fabricated
records and used the same as genuine and cost a wrongful loss to the turielL,o@®&600and
corresponding wrongful gain to themselves and thereby committed offences plenisheéer
section 120 b read with 420, 467, 468 and 471 IPC and 13(2) read with 13(1) of Prevention of

Corruption Act 1988. Frame charge?0o0
Problem2:
A Mr . Vijay while working as a public se

accumulated properties @mpecuniary resources in his name to the tune of R6G1B00which

is disproportionate to his known sources of income.

Investigation disclosed that during the check period from 1-2504.10 Mr. Vijay and
his family members had acquired Movable Assetsthie form of fixed deposit and credit
balances. Mr. Vijay was also found to be in possession of hard cash to the tune cO®R6AD

which was seized from his possession.

On investigation it was revealed that Mr. Vijay had demanded bribes from several

engineers and contractors and falsely enriched himself on several occasions. At the end of the

investigation excluding certain assets acquired before the check period it was evidentially
established that Mr. Vijay was in possession of B%00,000 disproportionate to his known

sources of i ncome which amount to the c¢commi
Problem3:

Kavitha, being a public servant was working as an Examiner in Chennai Customs during
the period 19.2.20104-6-2010. Her basi duty is registration/inspection examination of goods
which are imported/exported through M/s NERO Container Freight Station, Chennai.

On 11.5.2010 Ramu, Rajendaran, were directed to go to clear goods in M/s NERO CFS
Chennai to clear goods. Ms. Kavithailghworking as an examiner in Chennai Customs entered
into a criminal conspiracy with Ramu and Rajendaran to commit criminal misconduct and to
indulge in corrupt practices for accepting illegal gratification as motive or reward in the matter of

registration of goods, inspection/examination of goods and clearing import consignments. She
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demanded bribes from companies for performing her official duty while Ramu and Rajendaran
abetted the commission of offence i.e. accepting illegal gratification and obtaiaingble

things without consideration by Ms. Kavitha employed as Examiner in Chennai Customs. During
a surprise check all of the above said employees were caught and all unaccountable goods an

cash were recovered from their possession.
Justice Akbar Ali

before | go to the slide can | say something..before we go to thesesesibn of framing of
charges..lthought thatofcourse | have not asked any questions from you..anybody..right..l
just..can you..do you have any question from that earlier sessioptling to be discussed..or
just..anybody..anyhow..l have..one of the learned judge has asked me a question during teé
time..you know sometimes the CBI gives you compact disk..the CD..right..which contains
evidences. . right? i tdentfledma capyafitP2Entitled@?l s t he

Participant Judge: Yes..he is..

Justice Akbar Ali: what if you give him a copy of the CD? Ofcourse you are already having the
CD with you all/l that you have to do iagpenwr i t
if accused tampers with the CD? what will happen to the copied CD..no..that is..| am not saying
that what is given to you in the shield cov

Participant Judge: The copies also coming along with the &HL for the accused also..CFL
gives it in a shield package and all things

copy for the accused is also sent along with it..yes..

Justice Akbar Ali: so the learned judge says that whatever CD is madiycthe prosecution

itself is in exibit..thdearned asked what if no copies were available??

Participant Judge: é..if the accused tampers

rely on our own copy..so whatever he does with that we havewe is

Justice Akbar Al i: yes sir pleaseé.one seca
the Compact Disk is available under the seal also..there are two situations..furnishing the copies
to accused also then no problem at all we can futheskopies..right??
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Participant Act: the evidence act provides for all the procedures..we are provided the hard copies
also..ifitis in PDF..

Justice Akbar Ali:

The learned judge says that the outcome of these reports might be two things only some of the
reports by the forensic labs which is coming in the sealed covered that is the original and the
copies also they provide for the accused so that is ok..and some of the documents which are ir
the CD form which are relied upon by the prosecution..if it ingto be in the PDF form most

probably they will have it only in the PDF form..and we can make a copy of it and give..and yoy

can change the PDF format to word format. .o

,,,,,,

Participant Judge: ééé.soft copyéééécéce.

Participant Judge: sir what we can do..nrgther will know better because he is the master
trainer of ubantu..what we can do in ubantu is thete is an MBS value of every CD and if we
make a copy of that then that will have the same MBS value and if anybody will enter anything

or delete anythig then that MBS value will change..now if we give a copy to the accused then

we can note down the MBS value and if he ta
Justice Akbar Ali..yes sir please..yes Mreéeu
Participant Judge: what Ididwasild mi ssed t he applicationééeéé
Justice Akbar Ali..

That is the easiest way what the learned judge did was the easiest way..anyhow..so anyhow t
put it simply these are the smal/l probl ems

only about your gplication of mind and according to that you can prove the evidence and

everything..so if you are supposed to furnish all the copies to the accused then you are supposed

to furnish all the copies to the accuwmedeée

//////////////////////

So ultimately we come to one conclusion that we cannot say that there are full proof methods of
proving anything or that there is full proof method..inspite of these electronic evidences also..see

electronic evidences hats iown advantage and disadvantages also..but ultimately as CBI Court
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judges you have rely on evidences to come to any conclusion..we will stop witmthgb to
the next session that is framing of charges..so the charges that | saw was framing of charges

under Cr.P.C. is there any other provisions..and we have special provisions to frame charges in

CBI cases i.e the PC Act..one is section seven, eight, nine, ten and so on..and sometime it i$

coupled with IPC evidences..sometime it is coupled with spacial.so the problem comes only

in these areas..another thing is that as | was telling you in the morning that the CBI gives you
chargesheet of pages and pages..narrating each and every evidence..again also they are giving t
proposed chares..i.e the flygs secondly, thirdly..and so on..they except us to accept the charges
whatever comes in during the trial..but whatever it is basically we have to understand the small
small things where problems come..so that is why theses problems are there..thesalare s

smal | cases..one is related to the bank fra

The accused thereby committed offences punishable under section 120 b read with 420, 467, 46
and 471 | PC and 13(2) read with 13(1listhef P
simplest of any charges..so can you say how to frame a charge under 120 b in this matter..cal

somebody..just say that how the charges will be on 120 b?....yes..please
Participant Judge: sir if it satisfies the test under section 10 of the evalentce t hen it ¢
Justice Akbar Ali: 120 b against?

Participant Judge: against anyone who i s in

Justice Akbar Ali:Mr. Ram (A1) was working as Branch Manager at Punjab National Back
Coimbatore from 23.8.2000.9.2002. During this periodhe came into contact with Mr.
Amit(A2) C.E.O of Apple Inc. and Mr. Laxman M.D of Golf INC {3). A 1 entered into a
criminal conspiracy with A 2A 3 to cheat Punjab National BankThus, A1 Mr. Ram misused

his official position, fraudulently and dishestly entered into criminal conspiracy2éand A3

in order to cheat Punjab National Bank and fabricated records and used the same as genuine ar
cost a wrongful loss to the tune of Rs. 11, 00,000 and corresponding wrongful gain to themselves
and therebyommitted offences punishable under section 120 b read with 420, 467, 468 and 471
|l PC and 13(2) read with 13(1) of Prevention
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So what do you say of the other provisions

whomitwillg o é ?
Participant Judge: conspiracy will come..

Justice Akbar Ali: than what will be the substantive charge against A1..?

Participant Judge: 420, 467, 468 and 471. .r
Justice Akbar Al i : ésee twe bavecthstart gith420 b abgcaused |
the charges wil/l have to éfirst of all C ome
have to be read with criminal conspiracyeée

Participant Judge: after 120 b it will be all the section 420, 467, 468 dnde&d with section
120 b..

Justice Akbar Al'i : é that wi || be the of f
offences..what are the offences committed then it will be 120b..13 (2) and 13(1)..

"""""""

Justice Akbar Al i: non public servant wil/
say that..the first charge will be 120 b read with all..then it comes to the substantive offences..2
and 3..may be created with 467, 468 4iid..beacuse Al is not a party to that..because A2 A3
are parties to it..because either will be a substantive clthege 13(1) and 13(2) will be again

for A1 because Al here is a public servant who has misappropriated and is guilty of
misconduct..we havalready framed a charge for no public servant..see but the problem | have
seen in the prosecution case is that many time it is some sort of repetition..when | need not frame
a particular charge because it is already been covered under 120 b..then th@tigalharge

must be framed..when we cover the 120 b for the offences it has to state what is the substantive
charge againstéyou agree with that.. unl ess
covered..what will happen to substantive chawgesn the offences continue? So the best way to
look at it..we cannot create 120 b..when there is meeting of mind it comes..otherwise we cannot

bring i1 t..without 120b the non public serva
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are coming.. but sulmttive charges against non public servant is also IPC offences

becauseé..again we go to the next one.

Now this is also a disproportionate asset case..he has purchased property in the name of his wif
and daughter..and he has to satisfy the accounts.bemmges are under 1& PC Act..this is a

,,,,,,

simple case of disproportionate assetééceecee

Mr. Vijay while working as a public servant in the capacity of Manager, NLC had accumulated
properties and pecuniary resources in his name to the atines.45, 00,000 which is

disproportionate to his known sources of income.

Investigation disclosed that during the check period from 1-2503.10 Mr. Vijay and his
family members had acquired Movable Assets in the form of fixed deposit and credit balance
Mr. Vijay was also found to be in possession of hard cash to the tune of Rs.10, 00,000 which was

seized from his possession.

On investigation it was revealed that Mr. Vijay had demanded bribes from several engineers and
contractors and falsely enrichédimself on several occasions. At the end of the investigation

excluding certain assets acquired before the check period it was evidentially established that Mr.
Vijay was in possession of Rs. 30,00,000 disproportionate to his known sources of income which

amount to the commission of punishable offences. Frame Charges

Now this is again a case involving a custom officer..and again its 120 b.. Kavitha, being a public
servant was working as an Examiner in Chennai Customs during the period 1924210
2010. Her basic duty is registration/inspection examination of goods which are
imported/exported through M/s NERO Container Freight Station, Chennai.

On 11.5.2010 Ramu, Rajendaran, were directed to go to clear goods in M/s NERO CFS
Chennai to clear goods. Ms. Wtha while working as an examiner in Chennai Customs entered
into a criminal conspiracy with Ramu and Rajendaran to commit criminal misconduct and to
indulge in corrupt practices for accepting illegal gratification as motive or reward in the matter of
regstration of goods, inspection/examination of goods and clearing import consignments. She
demanded bribes from companies for performing her official duty while Ramu and Rajendaran

abetted the commission of offence i.e. accepting illegal gratification btainmg valuable
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things without consideration by Ms. Kavitha employed as Examiner in Chennai Customs. During
a surprise check all of the above said employees were caught and all unaccountable goods and

cash were recovered from their possession.

Itinvolves s even, el even, thirteenéal so because |i
again it will be gain 120 b..see why have taken this case is..see | have a classic charge in my
hand..from a court in Chennai here what we found was that..after thgeshtire prosecution

has filed proposed charges..very classically under firstly secondly thirdly fourthly and it is the

exact replica of..the proposed <charges of

possibilitiesésee | ejpwmseatpm @oposds charges soaaptly and weme s

have to follow..right? there are many times it happens..but at the same time we can look into the

matter and we can also put in our input al spo.

| will read the clarge the first charge it goes up to three pages..see what | would like to impress

upon the august gathering of the judges are|

Participant judge: ééééééééceceeceéeeééééeceeeceecel

Justice Akbar Ali: see why | am touching this pasits almost..everyday we are dealing with

this problem..

Participant judge: there are sometime eight nine ten or more accused and there are no direct

evidence that is why the difficulty is thereg

Participant judge: moreover sir there is no harm aming lengthy charges because it is only a
wastage of stationary nothing more than that..

Justice Akbar Ali: As | am holding the example of this ..the first offence charged under 120 b

read with 7, 11, 12 and 13 | egardiwo pages of facks Ac|t .

again | have the second charge of only 7..against accused number 1 for demanding bribery..then
again the facts are repeated..the third charge is under section 11 and the fourth is under 12..and
the fifth charge is against Al for 13,2)..my endeavour will only be to see as a judge..because

the CBI prosecution even the charges they would say that it is approved by the director..himself
and | am only imagining that the director is going through each and every charges pending in

everycourt room..which may not be true..yes learned judge do you want to say something..okk
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so the problem that we are facing here is n
not the accused but the problem that we are facing is the prosetsgidrdo you agree with it?
Because many hurdles come from the prosecution itself..when | was taking to the learned judges
they were expressing that they expect wus to
do substantive |giwed saiskactory arswer ta thipihile draming the
charges..we have problems when other IPC offences are also included..we are going to
discuss..only two cases Sajjan Kumar Case..then the Anwar Case and then one case came to t
Supreme Court laterd the Jitendra Singh case..you know..

There the question before the court was what happens in the case of special offences..and the IP
offences..what happens when the public servant dies..you know very well..whether the special

court of CBI Court can cdimue with the trial..against the non public servant..

So you get the point..when there are two sets of accused one is public servant and another is no
public servant..there are two situations one is before framing of the charge the public servant dies
ard another is after framing of the charge the public servant dies..you that when public servant is
alive you will frame charge for both..the public servant as well as the non public servant..what is

the position when..the public servant dies before youdrtma charge..and what if he dies after

framing of the charge..which case it wildl c

Participant Judge: the speci al court has t g
IPC cases will remain..if the public servant dies the case itolb r ansf erred t ¢

court..
Justice Akbar Al i: so | want you to | ook a

We are, in Criminal Appeal Nso and spconcerned with the question whether the Special
Judge,after framing charges aigat a Public Servant undé@B3(2) read with Section 13(1)(b)
falling under Sectior3(1) of the PC Act and against private personoftances under Sections
120B, 420, 467, 468, 471 IP€an go ahead with the trial of the case againsptivate persons
for nonPC offences, even after tdeath of the sole public servant. In other words ginestion

is whether, on the death of the sole puldervant, the Special Judge will cease to have
jurisdiction to continue with the trial against the private perstimshonPC offences. Further

guestion raised is thaassuming that the Special Judge has jurisdiction uwuesection (3) of

26| Page

ot

C

D




Section 4 of the PC Act to proceadainst the private persons, is the Special Judgebdwiyd
to try any norPC offence, othethan the offencespecified under Section 3 of the PC Act
against theaccused persons charged at the same trial.

we areconcerned with the question as to whether the Spdadde has jurisdiction under
Section 4(3) of the PC Act toy nonPC offences @gainst private persons when doarges have
been framed against public servantstfgmg a case for offences under Section 3(1) of the PC

Act, since they died before framing of charges undePthé\ct or IPC.

We have two conflicting judgments, one reratkby the Delhi High Court, which is impugned
in Criminal Appeal No.¢é .filed by the State througBentral Bureau of Investigation (CBI), New
Delhi and theother rendered by the Bombay High Court, whicbhallenged by a private person
in Criminal AppealNoé . Delhi High Court seems to have taken the view éingpublic servants
and norpublic servants ararrayed as caccused and some offences are underPGeAct
coupled with other offences under IPC, on dea#th public servant, the offences under B@
Act cannotbe proceeded with and the trial Court has to modifg/or alter and/or amend the
charges. Bombay Hig8ourt has taken the view that once the jurisdictiovested on a Special
Judge, the same cannot be divesiedhe death of a public semt and that if a privatperson
has abetted any offences punishable undePtbéAct, he can be tried even without the public

servantjn view of the separate charge levelled against puehte person by the Special Judge.

l

So there are two setsof quesins . . can special judge try it
Justice RadhaKrishnan..

Thus, offences under Sections 7, 10, 11 and 13 of the PC Act can be committed by a public

servant though an offence under Section 7 can be committed alsb pyear s on expect
public servanto. On the other hand:

-Section 8 uses the words fiwhoeveréo, simpli
words.

-Li kewi se, Sections 9 and 12 also use the wg

Thus, an offence under Semts 8, 9 or 12 can be committed by any person, who need not
necessarily be a public servant. Such an offence can, therefore, be committed by a public servan

or by a private person or by a combination of the two. It is thus clear that an offence under the
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PC Act can be committed by either a public servant or a private person or a combination of both
and in view of the mandate of Section 4(1) of the PC Act, read with Section 3(1) thereof, such
offences can be tried only by a Special Judge.

For example:

- A private person offering a bribe to a public servant commits an offence under Section 12 of
Act. This offence can be tried only by the Special Judge, notwithstanding the fact that only a
private person is the accused in the case and that there is no pulditt ::amed as an accused

in that case.

- A private person can be the only accused person in an offence under Section 8 or Section 9 o
the said Act. And it is not necessary that a public servant should also be specifically named as an
accused in the santase. Notwithstanding the fact that a private person is the only accused in an
offence under Section 8 or Section 9, it can be tried only by a Special Judge.

Thus, the scheme of the PC Act makes it quite clear that even a private person who is involved
in an offence mentioned in Section 3(1) of the PC Act, is required to be tried only by a Special

Judge, and by no other Court.

Moreover, it is not necessary that in every offence under the PC Act, a public servant
must necessarily be an accused. In otherds, the existence of a public servant for facing the
trial before the Special Court is not a must and even in his absence, private persons can be trie
for PC as well as neRC offences, depending upon the facts of the case.

We, therefore, make it cledinat it is not the law that only along with the junction of a public
servant in array of parties, the Special Judge can proceed against private persons who hav
committed offences punishable under the PC Act.

Sections 3(1)(a) and (b), it may be noted, deigth only the offences punishable under the PC

Act and not any offence punishable under IPC or any other law and Section 4(1) of the PC Act

makes it more explicit.

Section 4(1) of the PC Act has used@nabstantec | au s e . lt says,
anything contained irthe Code of Criminal Procedure, 1973 (2 of 1974) aang other law for
the time being in force, the offencsepecified in suksection (1) of Section 3 shall be tried by
speci al Judges onl yo .refei@d tosneSqane3fi)t cannat bettriedeby o f f
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the ordinary criminal court, since jurisdiction has besprcifically conferred on a Special Judge
appointed undeEection 3(1) of the PC Act. Stdection (2) of Section 4lso makes it clear,
which says that every offenspecfied in subsection (1) of Section 3 shall be tried the
special Judge for the area within which it veasnmitted, or, as the case may be, by the special
Judgeappointed for the case, or, where there are more speclges than one for such area, by
such one of them as may be specified in this behalf by the C&urarnment. A conjoint
reading of Section 3(1) alogith Sections 4(1) and (2) would make it amply clémat only the
Special Judge has got the jurisdiction tothg offences specified subsection (1) of Section 3

committed by a public servant or a Rpuablic servant, alone or jointly.

In other words, an accused person, either a public servant guuidin servant, who has
been charged for an offence under Section 3(1) of the PCcAuatd also be charged for an
offence under IPC, in the event of which, the Special Judge has got the jurisdiction to try such
offences against the public servant as well as against-puisitc servant. The legal position is
also settled by the Judgmaeottthis Court in Vivek Gupta v. CBI and another (2003) 8 SCC 628,
wherein this Court held that a public servant who is charged of an offence under the provisions
of the PC Act may also be charged by the Special Judge at the same trial of any offence under
IPC if the same is committed in a manner contemplated under Section 220 of the Code. This
Court also held, even if a ngoublic servant, though charged only of offences under Section 420
and Section 120B read with Section 420 IPC, he could also be tribé Bpecial Judge with the
aid of subsection (3) of Section 4 of the PC Act.

So inspite of a death of the public servant you have to proceed for the non public servant
you get the point??..but the contrary if the charges are not framed and the gambéint
dies..you are not in the position to try any case of the offence under section 3(1) a of the
Act..no..not necessarily for the PC offences..it is for the IPC offences..the IPC offences have to

go back to the regular courts..that is what is the figdif the court in this judgment..ok..

A Special Judge exercising powers under the PC Act is not expected to tBCnon
offences totally unconnected with any PC offences under Section 3(1) of the PC Act and in the

event of a Special Judge not trying anfente under Section 3(1) of the PC Act, the question of
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the Special Judge trying nd?C offences does not arise. As already indicated, trying of a PC
offence is a jurisdictional fact to exercise the powers unders8ation (3) of Section 4.
Jurisdiction & the Special Judge, as such, has not been divested, but the exercise of jurisdiction,
depends upon the jurisdictional fact of trying a PC offence. We are, therefore, concerned with the

exercise of jurisdiction and not the existence of jurisdiction oSghecial Judge.

We may now examine whether, in both these appeals, the above test has been satisfied.

First, we may deal with Criminal Appeal No
submitted the char ges he el wooris apublic seovant, asiwell a® f f
againstnospubl i ¢ servants. Learned Speci al Judge
accused persons under Section 120B read Sections with 467, 471 and 420 IPC and also unde
Sections 13(1)(d) and 13(2) of the RCt and substantive offences under Sections 420, 467 and
471 IPC and also substantive offences under Sections 13(1) (d) and 13(2) of the PC Act agains

the public servants.

Therefore, charges have been framed against the public servants as welipablicon
servants after hearing the prosecution and
of PC offences as well as n®C offences. As already indicated, under-sattion (3) of
Section 4, when trying any case, a Special Judge may alsoytgffence other than the offence
specified in Section 3 and be charged in the same trial. The Special Judge, in the instant case, hé
framed charges against the public servant as well as against tpeilmianservant for offences
punishable under Secti®(1) of PC Act as well as for the offences punishable under Section
120B read with Sections 467, 471 and 420 IPC and, therefore, the existence of jurisdictional fact
that is fAtrying a caseo under the PCingAhet hae
charge for PC and nelAC offences posted the case for examination of prosecution witnesses,
thereafter the sole public servant died on
has also exercised his powers under section (3) ofdBegtof the PC Act and hence cannot be
divested with the jurisdiction to proceed against the-malolic servant, even if the sole public
servant dies after framing of the charges. On death, the charge against the public servant alon

abates and since thpegial Judge has already exercised his jurisdiction undesestiton (3) of
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Section 4 of the PC Act, that jurisdiction cannot be divested due to the death of the sole public

servant.

We can visualize a situation where a public servant dies at the fayf geltrial, by that
time, several witnesses might have been examined and to hold that the entire trial would be
vitiated due to death of a sole public servant would defeat the entire object and purpose of the PC
Act, which is enacted for effective contlvey of corruption and to expedite cases related to
corruption and bribery. The purpose of the PC Act is to makecamtiption laws more effective
in order to expedite the proceedings, provisions fortdaday trial of cases, transparency with
regard togrant of stay and exercise of powers of revision on interlocutory orders have also been
provided under the PC Act.

Consequently, once the power has been exercised by the Special Judge usdetiaub
(3) of Section 4 of the PC Act to proceed against-lRG offences along with PC offences, the
mere fact that the sole public servant dies after the exercise of powers undectsut (3) of
Section 4, will not divest the jurisdiction of the Special Judge or vitiate the proceedings pending

before him.

Wear e, therefore, i nclined to allow Crimi
the High Court and direct the Special Judge to complete the trial of the cases within a period of

six months.

We may now examine Criminal Ap p sterdd oreé é é é|.
2.7.1996 and the chargheet was filed before the Special Judge on 14.9.2001 for the offences
under Sections 120B, 420, IPC read with Sections 13(2) and 13(1) of the PC Act. Accused 9 and
10 died even before the chargjeeet was sent to the S@@cJudge. The charge against the sole
public servant under the PC Act could also not be framed since he died on 18.2.2005. The
Special Judge also could not frame any charge againgtutdit servants. As already indicated,
under suksection (3) of Sectio 4, the special Judge could try RB& offences only when
Atrying any caseo relating to PC offences.

by any of the notpublic servants so as to fall under Section 3(1) of the PC Act. Consequently,
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there was no occasion for the special Judge to try any case relating to offences under the PC Ac
against the Appellant. The trying of any case under the PC Act against a public servant-or a non
public servant, as already indicated, is a-gjnanon for exersing powers under stgection (3)

of Section 4 of PC Act. In the instant case, since no PC offence has been committed by any of
the nonpublic servants and no charges have been framed against the public servant, while he
was alive, the Special Judge hadauozasion to try any case against any of them under the PC
Act, since no charge has been framed prior to the death of the public servant. The jurisdictional
fact, as already discussed above, does not exist so far as this appeal is concerned, so as

exergse jurisdiction by the Special Judge to deal with-R@hoffences.

Consequently, we find no error in the view taken by the Special Judge, CBI, Greater
Mu mb a i i n forwarding t he case papers of 9
Metropolitan Magistra for trying the case in accordance with law. Consequently, the order
passed by the High Court is set aside. The
forwarded, is directed to dispose of the same within a period of six months. Criminal Appeal
é.. is allowed accordingly.

Participant judge:

| have a query suppose in a DA case..after filing of chargesheet the accused dies unfortunately
and there are various properties of the accused which have been seized attached under th;
criminal law anendment ordinance 1944 now the family members of the accused say that these
properties belong to us and you try this case and after trial it will be proved that he is innocent
and the properties belong to us..and otherwise they will be confisticatedldma @ proceeds

wi || go to the state..so why candt we have
artificial person and we draw a fiction that it is a real person in the sense that it has all rights and
' iabilities. . s octiominyghe sease thdt wencant doreluctethe &ial fn ithe name
of the person..by creating a fiction..they
it and the properties will also have to be reattached in our favour as per section 5 amel BOf t

Act..so what will be your take on this..
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Justice Akbar Ali.. 1 will throw it open for discussion..he is a public servant he died..and what is
the position of the assets now..have you ever gone through such a problem in your court..?? ye
Sir..

"""

Participant Judge: ¢éééécéé.

Justice Akbar Ali: | was looking at the provision of appeal and then the court can continue..see
one second | will argue for the legal heirs of the accused..ones charges abates..right that mean
that you have not proved the ches..there is no offence at all..you canactuse the person so

then why do you call my property..? can anybody answer this? Yes sir any other answer..

Participant judge:éeééeééeéeéeée..in 2011 we had

some of the stat only district judge is empowered to direct attachment of the property..

Justice Akbar Ali:
now we are concerned with a person accused of some offenses..and on his death the offenc
abates..we have the same trial but we have another trial there @pexrtyprinvolved which
according to the prosecution now belongs to the public..can we say that on the death of the
person what is abated is the offense and also simultaneously can we say that his property has g¢
released now..

Participant judge: sirtherer e t wo f acets in this caseéeé. o
property part after death no doubt the offense is abated but what about the property..property in
normal case would go to the legal heir so..let an explanation be brought forth..as terwhsth

is explained unexplained what is the status

Justice Akbar Ali: again the learned Delhi Judge will not agree..because he will say that unless
the guilt of the accused is proved you canbd
Participant judge: even in that case wehavould will the jurisdiction lie..weather it will be
speci al courté.which judge wil/l try

Participant judge: éconfistication cannot be
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Participant judge: él egal heir mustispoopertygis v e n

obtainedé.
Justice Akbar Ali: ..where is the provision you tell me the provision..or you tell me the precedent

Participant judge: éin Cr.P.C there is no p
raised in Orissa also..and it wagygested that this is a grey area which badly requires tistrev
of the provisions of Cr.P.Céif this state (

and after their death the offence abates and the property will be enjoyed by their legaléei .
Justice Akbar Ali: as a court we have to | o
Participant Judge: | have a query sir..

Justice Akbar Ali: | very much welcome it all..but when we look at all of these supreme court
judgment..these are also debatablettakse judgments are to be under some sort of critics..but

ultimately it lays down the law..and we are bound to follow the law

Participant Judge: chargesheet has been filed both against public servant and non public servar
and the public servant dies beddiling of the F.I.R..what will be fate of the chargesheet in case

of non public servant?

Justice Akbar Ali: if we follow the Jitendar Singh case then the special court cannot frame
charges..special judge cannot frame charges against the non PC offginssthe non Public

servant..l mean..case will be sent to the magistrate..

Participant Judge: sir can | raise a question..sir in almost in all cases in West Bengal one tactics
we are facing by the defense council a petition under section 39 of Cr.Pdisdbarge of the
accused during framing for the charge..and the law point raised in that application is that as per
provisions of 154 Cr.P.C first F.I.LR is to be lodged before the officer incharge of the police
station..now the question is whether S.PI @Bthe officer incharge of the police station..this

guestion is raisedég
Justice Akbar Al i: see thatds why | want ed
Sajjan Kumar Caseobs gui del i ne and t he Pr a
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judgment ét hree judgment of the supreme court

be invoked by the trial judges..thank you..

Dr. Geeta: we come back at 12 after a short break..we can have more discussions while having

tea coffee also..

SessiorB: Collection of Evidence by CBI Courts: Primary v secondary evidence

SpeakerManoj Gorkela ( Advocate, Supreme Court of India)

Two problems were given in this session to participating judges:
Problem 1

Facts of the case

Council of Architeture anautonomous body constituted under Architecture Act, 1972.
[Hereinafter called as an Act] Where the Central Government as empowered under Section 44
OF The Achitecture Act, 1972, framed the Council of Architecture Rules, 1973 and these were
published in th&azette of India on 20/02/1973.

This Act provides for the registration of architects and for matters connected therewith. It also

regulates all architecture colleges and recognized it.

The Council of Architecture prescribed the Revised Minimum Quaiifinaand Experaince for

teaching posts in Degree level Technical Institutions.

On, 20/ 04/ 2004, An advertisement published
Architecture. Apart from 10 years of practice, the mandatory qualification foriagply the

above said post was that the candidate should possess a Ph.D degree.

Mr. Sharma is a qualified architect and is registered with the Council of Architecture and in the
year 1984 obtained a Bachel or 6 s ododgnedalst. Im n t
the year 2000 the petitioner obtained a Post Graduate degree of Master of Architecture. Also, he

was serving as Assistant professor in Lukhnow College of Architect.
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Mr. Sharma is in practice since 1984 and continued to do so till 2@84was working as
Artictect

In 2004 the petitioner paid Rs. 5 lacs to Ashwood University, America and obtained an online
Ph.D. degree on the basis of his experience as he wants to secure the post of principal in the

above College.

Thus, to secure the jaif principal in the Lukhnow College of Arhitect, Mr. Sharma submitted

his documents to the concerned authority on the basis of his practical experaince.

After submission of the above documents to the concerned authority, the University has
appointed Mrr Shar ma to the post of APrincial 0 an

advanced.

On 15/10/2007, the Council of Arhiteture received a complaint from one Mr. Prakash in respect
of Mr. Sharma as to his getting post of the Principal by furnishing wrongnaskéading
particulars (tampered and artificial made degree) which clearly made out a case of professional
misconduct. Also contend that there is no such Univrsity exist in the name of Ashwood

University.

After listening to the complaint, Council of Ar¢bct made FIR against alleged misconduct,

which was rejected to register by Police officers.

Thus, Council of Architect filed complaints Under Section 156(3) of Cr.PC before magistrate.
Further, Magistrate gave direction to Police to register the caseeestigate the same and

make arrests also.

However, the investigation made by Lukhnow Police was not proper and made unnecessary|

delay of 9 months in filing the final report and wasted the time.

Thus, Council of Architect being aggrieved by this behafiled Writ Petition before High

Court under Article 226 of the Constitution of India and prayed that this is a very complicated
case and important case in the Architecture filed as a very big organization is engaged in illegal
work of forgery and forged efyree distribution and requested for CBI investigation.

Consequently, the High Court allowed the prayer.
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Further, after investigation by CBI, CBI filed the chargesheet under Section 173 of Cr.P.C.
before CBI Court, where the said chargsheet was again€iuilnecil of Architect and no charge

made out. After this whole story, Registrar of Council of Architecture had filed a protest petition

before CBI Court, and proved each and every contents of chargsheet to be false. Registrar gave

documentary evidence ofniversity affiliated to them and list of Ph.D. colleges/ University
acceptable to required post. Moreover the documents submitted by Registrar were the true copy
of the original, relying on which CBI court issued process and framed charges against Mr.
Shama under Section 420, 468,471 of Indian Penal Code 1860. Then trial takes place.

Council of Architecture/ Prosecution submission

On 23/04/2004 even though Mr. Sharma did not possess any recognized Ph.D. degree and othe

necessary qualification then also &pplied for the above said post by furnishing misleading

information.

On 24/06/2004 Mr Sharma was appointed to the post of principal of Lukhnow College of

Architecture.

On 22/11/2006 it was now established that the said Ashwood University is not recbigpithe
Council of Higher Education Accreditation or by the US Department of Education. This fact is
apparent from the dnail dated November 22, 2006 received from the Association of Indian
Universities. The fact that the said Ashwood University is eobgnized by the Council of
Higher Education Accreditation or by the US Department of Education. This fact is apparent
from the letter dated 06/12/2006 received from the Association of Indian Universities received

from the Association of Indian Universisie

The alleged misconduct is amounts to professional misconduct because Mr. Sharma applied for
the post of Principal, based on a Ph.D degree obtained by him from Ashwood University,
America, and as the said Ph.D. Degree is not recognized and the said ityniverst approved

affiliate by Council of Architecture. Mr. Sharma had deliberately submitted his degree to obtain

the post of Principal and get advanced in the pay scale of the Principal.

37| Page

=



30/01/2008 the Council of Architecture after being satisfied tinere is a prima facie case of
professional misconduct was made out against Mr. Sharma, issued notice to Mr. Sharma

informing him that an inquiry will be held against him by the disciplinary committee.

Accused/ Mr . Sharmadéds submissions

Mr. Sharma contentethat he is a qualified architect and is registered with the Council of
Architecture. Mr . Sharma in the year 1984 obijt
a gold medalist. In the year 2000 the petitioner obtained a Post Graduate degrestenfdfia

Architecture.

In 2004 the petitioner obtained online Ph.D. from Ashwood University, America and the said
Ashwood University gave a Ph.D. degree on a practical experience basis. Thus the degree is
genui ne. He al so ¢ ont eandinalccopy df the sail degrekcardshe 0 t
requested to the University to give him original copy but he was not provided with it. Though
this is the true copy of original degree and this is not forged document nor obtained by illegal

means.

Point of determiation

1. Whether the Ph.D. degree of Mr. Sharma is forged?

2. Whether the copy of the Ph.D. degree is Primary or Secondary Evidence? And whether it
is admissible or not?

3. Whether Mr. Sharma is guilty of an offense Under Section 420, 467, 468 of Indian Penal
Code, 18607

Relevant Provision

62. Primary evidence

Primary evidence means the documents itself produced for the inspection of the Court.

Explanation ® Where a document is executed in several parts, each part is primary evidence of

the document :
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Where a dogment is executed in counterpart, each counterpart being executed by one or some of

the parties only, each counterpart is primary evidence as against the parties executing it.

Explanation 2 Where a number of documents are all made by one uniform praess the
case of printing, lithography, or photography, each is primary evidence of the contents of the rest
; but, where they are all copies of a common original, they are not primary evidence of the

contents of the original.

lllustrations

A person $ shown to have been in possession of a number of placards, all printed at one time
from one original. Any one of the placards is primary evidence of the contents of any other, but
no one of them is primary evidence of the contents of the original.

63. Secondary evidence

Secondary evidence means and inclddes

(1) certified copies given under the provisions hereinafter contained;

(2) Copies made from the original by mechanical processes which in themselves ensure the
accuracy of the copy, and copmsmpared with such copies.

(3) copies made from or compared with the original ;

(4) counterparts of documents as against the parties who did not execute them;

(5) oral accounts of the contents of a documents given by some person who has himself seen it.

lllustration

(a) A photograph of an original is secondary evidence of its contents, though the two have not
been compared, if it is proved that the thing photographed was the original.

(b) A copy compared with a copy of a letter made by a copying mashgezondary evidence

of the contents of the letter, if it is shown that the copy made by the copying machine was made

from the original.
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(c) A copy transcribed from a copy, but afterwards compared with the original, is secondary
evidence; but he copy neb compared is not secondary evidence of the original, although the

copy from which it was transcribed was compared with the original.

(d) Neither an oral account of a copy compared with the original, nor an oral account of a

photograph or machine copy the original, is secondary evidence of the original.

Problem 2

Facts of the Case

The Transport Department was constituted in 1945 under the provisions of Section 133 A of the
Motor Vehicles' Act 1939.

State Transport Department of Government of Utteakd through vide order dated XX/2009
under Recruitment Rules, 2006 issued a notification for appointment of 25 Drivers (Group C

Operational Staff) in the State Transport Department of Government of Uttrakhand.

The minimum eligibility qualification for t@ post of Driver were fixed up to High School passed

(Matriculation Passed) from any board.

Thus, several requests and application for the 25 vacancies came across the State of Uttrakhan
for the said post. However, this 25 vacancies get filled. Out @b2& 3 Driver was appointed

from Uttar Pradesh and 2 from Delhi.

Before appointment as Driver under the State Transport Department of Uttrakhand Government,
An affidavit from all the Drivers received, complying with the legitimacy of documents
submittedto the Transport Department for the securing the post. Also, Transport Department
received undertaking that if any document found to be false and dubious then his service is liable
to terminate at any time without notice/ assigning any reason also Crigasalwill be initiated

against that Driver.

Thus, all the 25 Drivers have submitted their Affidavit/ Undertaking that they are fit to do the job
and also will be liable for all the consequences if documents related to their appointment found

to be dubios.
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However, One RTI activist namely Mr. A asked in RTI, certificates and all the detail information
regarding the appointment of Drivers in the State Transport Deartment, Government of
Uttrakhand. Consequently the said query replied and all the cedifeat been provided to Mr.

A.

Later Mr. A (RTI Activist) wrote letters to concerning Boards, who issued those Matriculation

Certificate and asked them that Whether those Certificates has been issued from that Board of

not? Thus, after receiving all therticate, it is found that out of 25 certificates, 20 certificates

were genuine and over 5 certificate found to be forged.

It is pertinent to note that out of those 5 certificates, 3 certificate were belongs to the Uttar
Pradesh State Government andr@m Delhi, CBSE. In all this 5 certificates the concern
authority stated that no entry has been found in perusal to above certificates. This submission in

the form of report has been made to the RTI activist and Director of Transport Department.

Thus,afer examining the above report, the Direq(
High Court for CBI Investigation to find out people involved in this misconduct and to ascertain

Whether Selection Committee or Staff is involved in above recruitment.

However, CBI investigated the said matter and found the document similar to the other original
documents. So, CBI deeply entered into the investigation and started checking each and every
document. After examining the several documents the CBl cametothonc |l usi on t h
had appeared in the matriculation exam. But their entry as to allotment of the certificate was not
found in the Register. Also allotment register were very old in which entry cannot be adjusted.
Further, in 2 (two) registeremdn ce t hat the studentsd appear
wel | as admit card of the studentoés appear ¢
that there is no entry in allotment register. All the five names as and an entry of issued Certificate
were misplaced in the Register. Moreover the certificates were similar as compared to other
original documents and no tampering found. All the five Drivers were having certified and
attested copy of the Certificates issued by the Board.

Prosecution Subrasion
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That, the accused/ drivers, Mr. W, Mr. X, Mr. Y Mr. Z and Mr. B were appointed as Bus
driver and allotted the post of driver subject to the condition that he would be on
probation for a period of two years as per the provision contained in th&haitich State
Transport Depart me@peratiGnalrstafi) Reeruithdnts Ruleg, 26D& 6
and that during the period of probation, his services are liable to be terminated at any

time without any notice/ assigning any reason.

. That the appointment a@he applicant was also subject to the verification of his character

and antecedents, certificates of educational/ technical qualification/ caste certificates
(SC/ OBCbs) and driving |icense.

That the certificate of Matriculation submitted by the applicheing issued from the
Secretary, Central Board of Higher Education, New Delhi and State Board of Uttar
Pradesh was sent for verification on dat¢@8/2011 that the Central Board of Higher
Education and State Board of Uttar Pradesh identified as a éatifcate. As the entry

of the said certificate in allotment register were not found and all the five entries were
misplaced. Also the record of the said certificate not found. Merely appearing in the exam
does not prove certificate to be genuine andtitegte. CBI only adduced the evidence
that studentsd appeared in the exam. But
be ascertained through the register entry. Thus the certificates submitted by the driver are
dubious.

Mor eover, d reian @igireal capy of the matrecwation certificate, thus this
driversé6é6 did fraud and cheated to transp
Indian Penal Code, 1860.

That since the accused/ drivers did not meet the basic educational qumdificat
requirements for the post of Bus Driver as per the recruitment rules, the service of the

accused/ driver was dismissed with immediate effect.

used/ driverdés submission.

That, the accused/ drivers, was appointed as Bus driver and allotted ttué goger
subject to the condition that he would be on probation for a period of two years as per the
provision contained in the Uttrakhand St

Operational staff) Recruitments Rules, 2006 and that during thedpsrprobation.
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2. The Certificate submitted to the State Transport Department for recruitment in the said
post indicated that all drivers had appeared at the time of examination.

3. It is submitted that all the drivers have their admit card and also appaattesl exam
which is concluded by CBI.

4. Moreover, the said certificate is the genuine and certified and attested copy of the original
documents and no tampering to the certificate has been found by CBI.

5. That, drivers have lost their original documents eelab passing the there matriculation
exam. Also Board also misplaced their same documents.

6. Thus, it is Board mistake by which the drivers are suffering. Thus, even we cannot apply
for the original copy also. Thus we are not liable for any forgery of dentsrand not

being inpossessionf original copy of the certificate.

Points Of Determination

Judges in the case have to decide Whether drivers in the case should be charged or not?

Dr Geeta: In the two problems that are given here the first one thieeat@ne is not relevant to
CBI..the second problem..the Uttarkhand Transport thing one..is rdlaéesecond problem has

every one read..i think we will discuss the second problem because that is related to CBI Court..
Manoj Gorkela: firstone isalsof CBI Court . .yes yesé.

Participant Judge: is the process of CBI in
the CBI investigation has come out..that is not there..

Dr Debashis: the word Athato should go away|
Dr. Geeta: ther e arthewbrdused mist benpossesaidn arsl nct gassioma |
Mr . Gor kel a: see itds my experience one mat
very famous matter in the Supreme Court deci

Justice Dalwir Bhanda and Justice Deepak Mishra delivered the judgment..in state of
Uttarakhand..the matter is decided by Allahabad High Court..the same matter is decided by the

Lucknow Bench..problem is this..if similar problems come out and opinions are
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different..supposéwo judges..are sitting in Allahabad High Court Bench and two Judges are
sitting in Lucknow High Court Bench..and the opinion is different then its referred to the larger
bench or the constitutional bench..when we argue one matter in Supreme Court Bmve su
there four five judgmentsé. what happens in
different CBI courts what is the observation of one judge..and what is the observation of another
judge..so different judges different opinions or one opinionifssuppose similar case is
filedémy motive is to decide this..by givi

come or different opinions come..

Dr. Geeta: Mr. Gorkela please stop there..so what do you want them to do..do you want them to

give yaur opinion..?on what subject..?
Participant Judge: do we have to decide whether drivers in the case are liable?
Dr. Geeta: Mr. Gorkela can you say whether the driver should be charged or not

Mr. Gorkela: see the certificate is issued..investigation tejsothat he lost his original
certificate and when CBI investigated ..the board..two boards are there one C.B.S.E board and
one U.P. Board..they examine them and the old register..they have lost the register also..but they
have the copy of the admit camhe admit card one attested copy of the marksheet they
have..and at that situation can we frame the charges..the chargesheet has already bee
filedéwhat iIs the courtds opinion about the
collected from tk board..C.B.S.E board and the U.P Board..

Participant Judge: the marksheet itself is primary evidence because it is forged secondly the

original mar ksheet were with themé.

Participant Judge: the offence i motan bffarice..it h e
somebody doesndét enter my name in the regis

Mr. Gorkela: but we have the admit card we have a copy of the admit card..and we..yes..no no as

per the RTI report U.P board has said that thisat our certificate..and C.B.S.E also says that
we are not able to find it out in our register..yes..it is the issue of the prosemntidmally if
suppose CBSE board secretary says we did not issue the certificate..not from our office..we only

seeoun certificate..we dondt see where he got
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not from our office either his certificate is genuine or not..I am the managing director of transport
department, shall | remove him or when investigating officeestigating the whole issue some

point he have that the admit card is genuine..he went there the place where the examination is
conducted..some evidence is there..the issue is this type of situation what observation and when

we ask him you produce orimal certificateWhenh e sel ected for the drj|iv
examine the original certificate..why because he already given affidavit and this will happen in
different different stages..i examine different cases | have seen situationsewigergces from
examination centre, admit card centre, copy of the admit card..situation is this director already
given RTI reporteéthis certificate is not. .olur
see our register only..CBSE Board has offiee in Delhi

Participant Judgeéééé.

Gorkela : Yes yes yes

Dr. Geeta Let Mabam speak

Participant Judge There is no evidence as |
some exam..there is no record that this person failed or pass..The porséastito bring a
caseéééeéeé. . What about t he prosecuti on from
document éééeéeééeéecée.

Participant Judge: There i s the attested cop)
will give the secondary evidence

Gorkela: NO..issa is this..when you write an RTI for any authority

Participant Judge: él have done my Law in 108
of fenceé. They have not made the entry.

Participant Judge: This does not raises a presumptioacord is not avdable by the

uni versity..that is not a presumption that [ h
Participant Judge: And you are saying admit
Gor kel a: No after investigation..we need ylou
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Participant Judg : No opinion..no opinioneéée.

Participant Judge: merely by submitting a document or producing a document ipso facto does
not make him guilty of an offense unless it is proved by the prosecuting agency that he is the

person who is instrumental in makifdgse documents..unless it is proved by the prosecution we

cannot presume a person to be guilty..it has to be proved..merely by holding the document does

not mean that | have created the document..false or fabricated documents..

Participant Judge: in thisase charge should be framed against the drivers because the
prosecutionds allegation is that the drive
persons say that they have submitted genuine certificates ..there is nothing on record to show tha
the drivers have passed matriculation examination..even during the investigation the drivers did
not produce the original certificate..who has prepared the attested..copies of the certificate? And
there is nothing to show that the drivers have passedcolation certificate..the prima facie
matter is so that they have submitted the theft documents..the purpaseingfcharge is just to

say that the actus reas committed is an offence aduodng the trial it will be decided whether

they have commi&id an offence or not?

Participant Judge: the issue will be how did the CBI come to the conclusion that the document is
forged when the original is not there..when the board says that no it is not from our board..then
they come to the conclusion that ifagged..how the court would believe that..the original has to

be first there it has to be believed then only the court would come to a conclusion that it is not

forged..the basic ..the basic..

Justice Akbar Ali: for your benefit | will just read sectioB34.i.e forgery let us go to the

offence..then | think that we can come to some conclusion..

Forgeryd [Whoever makes any false documents or false electronic record or part of a
document or electronic record, with intent to cause damage or injury], faubilie or to any
person, or to support any claim or title, or to cause any person to part with property, or to enter
into any express or implied contract, or with intent to commit fraud or that fraud may be

committed, commits forgery.
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Here is the case thhsee as a judge..a certificate is said to be forged..right..? a certificate is said
to be forgedéso how do you say whether 1t s
some authority..and the authority says that this is not my document thenaitforged
document..false document..suppose the authority says that | cannot say anything because my
originals are not with me..will you prima facie make out a document as a forged document unless
the CBI proves in other way the printing material or signature..or anything..which does not
belong to the person who actually has produced the document..right?? will you agree with
me..yes..because the certificate always goes back to the issuing authority..ones the issuing
authority says that my originalseanot available to compare this document thergtraiinesof
the document is a burden for the prosecuti ol
the evidences produced by the CBI number one is the alleged forged certificate number two is
the preparation report from the authority who is..who says that we cannot verify because our
documents are not there so we cannot verifylw
an entry at all..we are here only to analyse the evidence and coneertolasion..what are the
evidences in favour of the accused and what are the documents that are against the accused..the
evidences that are against the accused are. |t
prosecution says is not genuineather thing is that the authority is not able to say whether they
issued the certificate or not because they verify with their own record..they only call out from the
register..and say that so and so has apgpysed| t
of that?....they have a register from the register only they have incorporated the certificate..so

thatds how the evidence is..to be anal ysed

Participant Judge: | have done thiseavhich is a similar case of an insurance agent who was
appointeda a . .on the basis of a forged mar kshege
written appeared seat number everything..all detail is there in the whole register and pass and fai

is also stated there..whether he has passed or he has failed theitsgisgtows..

Justice Akbar Ali: so the original or the source..if the source does not reflect i.e what is produced
then we need not <call it as a forged document
my record relating to this particulamployment..whether he has given the marksheet or not this

certificate does not reflects which is in form of the certificate produced by the possessor ..will

you call it a genuine document or a forged do

47| Page




Participamt Judge: €. when a mar ksheet i's |l ost we
they give us another marksheet éon the basi
number and everything is there..so if that resisted does not reflect..that thatrs a forged

document..or marksheet..that is it..

Participant Judge: é.faulty investigation |
register..the university doesnoét has that
universities

Justice Akbar Ali:see what is in favour of the accused is two points one is history is available
but entries are not available that is one..and the registry itself is not available..the entry is not
available to verify..then the benefit has be given to the accused..when the registry is
available..then it should be verified..if they say registry is available totally they cannot compare

with anything..ya ok..that is important. . so

Participant Judge: Faulty investigation | would say..fauliaegtigation in the sense that suppose
the university doesnot have that register
college whether you possess..that he passed in that year or not? Whether any secondar
evidences are there or not? Seeuwmstances are there that..any secondary evidences are there
or not..see there are two universities..and the registers are missing..so it may not be the matter g
coincidence that all those facts are missing..there can be chance of manipulation..besmause | ¢
understand that the Delhi University misplaced the register..but again there is a misplaced
register..so everywhere these applications are there that there are missing register..so now w

cannot decide that é

Participant Judge: the school also maintanls o passed or who f ahey} ed

should say passed or failed otherwise benef

Participant Judge: but some restriction has to be drawn because we are at the stage of charge n
final trial..so at the stagef @harge grave suspicion is sufficient to take the charge..matter is

admitted..

Participant Judge: admission ke evidence milne se ye nahi mana ja sakta hai ki usne pass kiya hg
ya fail..pehla point ye hai..isme ye proved hai ki pass hone ki koi evidemcaré pas nahi hai
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dusra..ye evidence pakki hai ki unhe certificate issue nahi kiye gaye the..kyunki register me unki
entry nahi hai aur teesra unhone apne faide ke liye ye certificate pesh kiye hain aur unko faida
hai..unko naukari mili hai to isse presption ye hai ki ye forged unhone banaya hai..ho sakta

hai usme conspiracy ho board walo ki kyunki wo as it is banaya hua hai..aur certified copy ke

naam pe inko issue kar diya hai..

Dr. Geeta: | think now we should go to second case and decide also..wefithesn
minutes..ya..yes..noéwe wil/l do that .. we h

second case and discuss about that..

Participant Judge: In second case the chargesheet can be filed because the original document
nowherethex . . nobody knows that the original i s i

Participant Judge: there is no evidence that the certificate is certified by the authority..original hi
nahi hai na..itds not there.

Justice Akbar Ali: how many of you can say thatan be prosecuted..
Dr. Geeta: the Ph.d degree case..

It is incumbent upon the authority to examine that the Ph.d degree is issued by which
institution..the institution is accredited or recognized or not..it is not on the part of Mr. Sharma to
tell him whether | have obtained this degree from a particular university which is recognized by

you or not..it is for the institution to look after..
Participant Judge: actually we dondét know

Mr Gorkela: first matter isghe transport matter second is fake Ph.d degree..this degree is
recognized in Singapore but it is not recognized in India..the issue is this if the person is a topper
of B.Arch and M.Arch..and then he just takes online Ph.d degree..sylmmitsome amoun.as

per your experience they will give you ph.d degree this degree is not recognized by the council

of architecture..

Participant Judge: Mr . Sharma has produced

had all the occasions to check up whetherts par ti cul ar degree i s r
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parameters or not..he has produced the document now if the authorities come to the conclusior

that i1itdéds not recognized..your candidature

Dr. Geda: you know what is happening..now a days when we do selection and all..you know
people whom we have selected on website..within ten days RTI applications start coming..give
us the original documents ..qualifications and eligibility of all selected catedidow whose
task is it..? and i f you dondét give reply.
going to this authority..itsd happening and
be very usual cases that we will be facup..because as an institution we are facing ..we are
flooded with such enquiries.if people are selected how they are selectéde é . no we

facing they do..they go to police stationé.
Justice Akbar Ali:

let us understand the facts of the case a litibee..here is a person who has applied for a post

saying that | am possessing the recognized qualification that is one..which is Ph.d..so he applies

because of his credentials..and also the Ph.d..and he is appointed, now whether the Ph.d i
recognized or ot is one type of question..which you all answer..if that Ph.d is recognized from
an unr ecogni zseahesltf it iecognizesl framyadiniversity which is not recognized

by the higher studies department then the disqualification automatically .doenés to be
disqualified..that is what everybody says..but have you known that this Ph.d which | have
obtained is not a regular Ph.d..and having known that | am posting my Ph.d as a qualified
é.certificate. . having known btdinhaapost.bne secondgioi n
no..no ..one second. . | am only projecting t
the cases going on..because CBI is inquiring the matter..we have to find whether there is an

intention of C 0 mmi tyduiare gsayiagnthataté only m disquakficatioh & t

entirely a different matter..itoéos only a di
situation whether intentionally | want to d
Participant Judge:

One situation akin to this is we often see Russian MMBS degree which is not recognized by MCI
in India..but saying that having a MBBS degree from Russia you are not competent to et job in

India..is one thing and saying that since you are having a Russi@@SMiBgree you have
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fabricated a forged document is..different..and you should be prosecuted for it..both are totally

different..
Justice Akbar Ali: see having per se a degree is not an offense that we agree

Participant Judge: facts does not disclose wiethei t was obtainedét i
appointment procedure takes a long period where he..has applied the university has all the
occasion to verify it..there after issue him appointment letter or call for an interview..but the
university did not do..it is dp after RTI was filed university realizes that this document was

i ssued fr om tdbes eot fallwithin eecognizédyuniv@rsity..and so has produced a

forged degree..

Dr . Geet a: I think we shoul d b r e a kussiobroaver | u n

there..then we come up at 2..lets break for lunch..

Session 4Scrutiny and Evaluation of Evidence

Speaker: Debashis Nayak, Director, Asian School of Cyber law

Justice Akbar Ali: before the director comes..I think we are already on timélardebashis

Nayak is here and he is the director at Asian School of Cyber Law..where they conduct

certificate courses on cyber | aw..you can i
Dr Debashis:
éhappened into academics for | on gmytaieanef. . s i

specialization are these..cyber laws..cyber crime investigation..cyber forensic..and so..in early
part of my career | was assisting the law enforcement agency in lot of cases as an expert
witness..but that phase was may be a couple of yedisr .that | switched exclusively to
practice..now what we have here today ..the topic to discuss..l know there will be a lot of
guestions because..there are lots of issues that legislation has thrown of..lots of issues that court
are yet to clarify..if talk of what is the search and seizure procedure in these kinds of cases there
i's no | aw no rul e. . exceptrineligguNDRS Ach therewexist cdrtains a

procedure.
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At an absence of a promulgated law by the Supreme Court of the High t@uicetly what
everybody is doingi$ ol | owi ng a certain standard whi ch
guestioned that which provision of law says that you must take steps one two three four ther is no

answer to it..becauseé

At presently, the praadure followed is a standard that is practiced and accepted throughout the
world. There is no specific provision that specifies that these steps should be taken for the said

matter.It is an emerging area, it is the court will have to lead.

There are twaases by the SC which put some light but leave many things unanswered.
But before start, the nature of a cybercrime has to be understood. How will you define a

cybercrime?

Cybercrime is an illegal Act when a Computer is used as tool or target or both, or
Electronic Evidence. The definition for a computer as in IT Actasywroad, Even in 2009
Amend,the definition for communication device also came up. Now the def. of a computer and
communication device includes all devices. Even a smart LG TV connecieternet also

becomes computer.

To differentiate a cybercrime, He gave the following illustratidnthrows a computer
without the slightest provocation on you. Is it a cybercrime? It is not a cybercrime. Therefore,
Cybercrime is something deals withtd and information liking hacking into your computer. It is

not an act with physical hardware.

Information can be data, software or data base. All most all the cybercrimes are mostly
done for the purpose to deriving the said information and it was tinerg¢he need for a new
legislation had come because it cumbersome to apply the same laws for intangible property as
the concept of property and possession has changed.

If it is said that a book or music that was composed by A has been stolen by B does not
mean that B is depriving A from possession. It only means that it has been illegally copied by B.
Therefore, transfer of information does not exclude A from possession and certain characteristics|
of property. Hence, Theft under IPC is not attracted aed f@ Copyright Act and S.66 of IT
Act comes into the picture.
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Letds go to physical cri mes, peopl e hav:¢

instead paper, diaries and files which is used as a conventional mode of documentary evidence

presentedn the court. In these circumstances, information gets stored into such devices. How it
has to presented in court of law is certainly a question? How do you extract the information? All

these question shall be dealt.

Information by nature is intangible arehsy to tamper. If an electronic document is
corroborative to evidence to be proved before a court,usually it gets tampered when produced
before the court because it happens due to the lack of proper knowledge how to deal with the
information or documenn a drive or flash disk. For e@s in case of a murder case, a bullet or
a knife with which the murder has occurred is produced before a court in original whereas for
information in hard disk, the original is never sent to the court. It is a clonepgris sent
because dealing with the drive will certainly tamper the information. The copy is made in a
manner that there is no information difference from the original without losing any bit of
information. Then, the original is stored. The copy alsouthe$ expert report too. The moment
original document is stored and not exhibited so necessarily the copy or clone over which the
expert report that is talked about is secondary evidence. When talking about secondary evidence
S. 65 of the Evidence Act comasthe picture but only applies for documents. The evidence in
hand is inside the electronic device, and then what is the legal status of the information in the
said device so that it becomes admissible in court? therefore, Sec. 65A was inserted into the

Evidence Act.

Now in this background, lets look into certain cases, as to how we can go about electronic

evidence:
Compromising Evidence

Il n the U.S. Doorframe Case, the FBI had
New York City. When the devices were checked at the lab the folders in the disk were all
corrupt. So leaving the case futile with no evidence, the officials went baitie thouse and

reinvestigated. They found electromagnets on the doors leaving burned the information.

Logic Bombs
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It is actually certain algorithms that are fed to the computectwim the background do
all thedamage. A clever criminal can insert #isg that when the computer is set to shut down
at the same time in the background the data that is present in the hardware may be deleted. |t
actually a set logical process that triggers certain command at the users instance. For the user

may be normiashutting down the computer.

Admissibility of the evidence which is not collected through illegal method is certainly a
different question not more than the extent whether it is relevant or not has been established?
Interesting fact, unless a certginocedure is strictly followed the allegation relevancy of the
evidence stands. The defence usually takes the route, the SC has effectively laid a lot of
precedence. The proposition stands that procedure of procuring the evidence does not have mugh

relevarce.
How do u prove the copying authentic?
The computeforensics process include the following
A Acquire
A Authenticate
A Analyze
A Document
Authenticate

It is the report by using the hash function that integrates the software. It is mathematical
algorithm thattakes input of variable length and givastput of fixed length. Like if an input is
given, there would be output with lzash function, if even if there has been tampering of the

document of even coma, the hash function will be different.

If with the orignal, the copy has same Hash output function then document stands to be

same, if not, then the data has been tampered( length would be same not the sequence).

Typically, the procedure after seizure, seal it and send it to the forensic, make a copy and

stat analyzing the info in the clone. By making hash function and store the original. Even in the
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expert report, the software that have been used to analyze has to be specifically been mentionec
The prosecution has to prove if there is any difference inhdsh function if at all when

compared between the original and clone.

Thus, Using hash functions to ensure authenticity of image. If acquisition hash equals
verification hash, image is authentic.

Second, it is to Documenthere is Chairof-custody log, wkn the no. of evidence has been
transferred or changed like in instance when sent to the state forensic lab to analyze a voice
recording but does not have the infrastructure to study it. Then, it sends to another agency, so leg
actually records the evidemchanging hands.It actually tracks evidence from source when it is

seized to courtroom.
The fi ve AdVsustodwldg thatlsaam veny much handy. They are as follows:

Who' took possession of the evidence, Whagscription of evidence, Wheradid they
take it to, Wheri time and date and WHypurpose for taking evidence. These can be essential
to determine basic information for investigation. Every report should be accompanied with this

record for authenticity and transparency.
Now let uslook into a casevhat kind of evidence should be collected?
The Omega Case

On July 31, 1996, The Servers of CNC department in Omega Corporation are booted.
There is Message flash saying file server is being fixed. Subsequently system crashes. Even th
storage bekup tapes were not found. All programs got deleted, manufacturing halts. All
programs and code generators destroyed. It affected 25, 000 products to customize 500, 00(
designs. It took 34 years of growth and all the information lost in 1 year becausetwtak
administrator who was not happy with the job. He was fired because of wonperation.

Net work Administratords house searched. Cor
drives, 2 formatted backup tapes. Backup tapes were labeled 14/9/967&6. The cause of

deletion, a six line program

System Log that was found:
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30/7/96 (Trigger Date)

F: (Accessing the server)

FALOGIN\LOGIN 12345 (first user logs in with supervisory rights and no password)
CD\PUBLIC (gives access to the PUBLIC direstoa file system area)

FIX.EXE /Y F\*.* (Run code, A=Yes, All files)

PURGE R /ALL

It was actually the FIX.EXE/YK*.* (Run code, A=Yes, All files) was a setting that was
included to erase all the data. In common parlance, a user will have no Wuetes actually is

being done by the computer in the background.

The evidence that was seized by the agency includddai t ems sei zed fr

house: CDs, HDD, formatted Back up tapes, etc.
But what is needed to establish guilt beyond reaserddnibt?
- Correct procedure having been followed by 10

- The function of the 6 line program (Expert Opinidhg¢re should be clarity and

should remove all doubts in a the mind of the court.

- The fact that it could only have been installed by the suspecic# bnly brings
you to the computer and not to the person, so it has to be proved that it can only

be done by the suspect.

As we come to Internet based crimes, whether it mayN® spoofing, Web defacement,
FTP attacks, Bogus Websites, Web spoofing, Welmmsed launch of malicious code, cheating
and fraud. It was reported by the FBI that the amount that is derived through a cybercrime is
much more than Drug crimes. With an example, A is a person living in the reidsiieand his
sons are living in the §, He wants to shift to India. He goes to a particular Bank which-das 3
crores rupees of his life saving. He wants to send money in USD to his son, studying in the US.
The bank says that A would have to sign an A2 form under FEMA as per RBI regulégion af
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signing the document, the money can be transferred. The bank then asks to leave four blank

cheques and A2 forms so that A does not have to come back again and again from the middle

east. Since for 20 year, A has account in that bank, so certainlyglzeteist.

In the first month, an email comes from A to transfer 2500USD to his son account.
Similarly, an email comes in the second month but for third month, the same email directs the
bank to send the money to another account about 28000USD. Tlersomore the beneficiary.

Even for the fourth month this happens.

A after some months visits the bank and they ask him to pay an interest amount for 36
lakhs as there was Over draft. It is 36 lakh with just two emails, think of the whole population in
India, so this is really a great problem.

Lets get familiar with certain internet works, timéormation travels in data packets. Files

get broken at their source then, reassembl e

various routes before itaehes the destination because the all packets are able to reach the user,

even if some routes are congested.

What 1is Server basically? Itbds a softwar

computer. Usually, data to be computed by the serveiresga much larger computer.

For an internet crime, Internet Service Providers (ISPan indispensable. It provide
access to the Internet and also provide direct connection from a company's networks to the
Internet. It connect users through POP (pomitgpresence).Each user is given a unique IP
address when he logs on to the Internet that is necessary trace the crime. Typically, the interne
line comes through telephone line through the router, when email is used router takes over.
Every protocol is bood to a port. Think of a situation of accessing a website that is of a different
country is shown on the monitor in 30 millisecond and this is the beauty of information.

The Internet Protocol (IP) Address i8a1 bit address separated by perioHach feld
can contain a value betweef2B5, known as octet3. o tr ace | P6s, Il nt ern
very much understood in common parlance. ltefemred to the central network that linked all
parts of the Internet. It mainly consists of optic fiber ealdNow consists entirely of ISPs and
private networks. It is actually router has to configure the path for the data to move and reach.
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Lets come to a Domain Name System, It is actually an intermediary that translates the
name to IP Address. We actuallyiterthe name of the website and not the IP address like www.
Hotmail.com,so this name is translated to the IP address by this intermediatiowis a
independence from knowledge of physical location of host. A resolver grants access to the

system when theecessary requests are given to it.

Even IP address, can only trace a suspect computer. At instances, even the IP address can
be changed through certain software like by using proxy servers. If a cybercrime is committed in
India using proxy server, it carertainly shows an IP address belonging to another country. Now
the log generated would be foreign server. Unless and until, the foreign proxy server gives you
the address of the Indian IP address which usedto generate the foreign website, no inkestigatio

can be proceeded.

If at any instance we do not have the correct IP address and time, the probability of
landing to a wrong person is more. It can referred to a case, SWisdagiraj Orkut case, at this
instance the investigation agencies landed up iesting the wrong person. It was a case of
Orkut, a social networking website. Somebody uploaded a fake photo Shivaji on Orkut saying
that he was incompetent. That moment, a case was registered as it hurt the feelings of
Maharashtrians. Orkut gave the IRJegks to authority and was found to be belonging to Airtel.
Then, Airtel was requested to deliver the information as to whom the IP address on this date and
time. They delivered address of a person living in Bangalore. Pune Police went and raided the
houseand arrested him. It was only on the basis of IP address without any corroborative

evidence.

The Pune police again requested Airtel to analyze and verify the information that was
delivered to them. The service provider responded that the informationisreke was wrong.
They actually delivered the address of the person using the IP address at 11:32 PM and not 11:
32 AM. Now they even found corroborative evidence. But what about the person arrested for
two months? The State Human Rights Commission gaveshowcause notice to Assistant
Commissioner. Therefore, Evidence must be scrutinized first otherwise it can certainly lead to

very scary state of affairs.
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The criminals today have become sophisticated in their own way. It can be said that if |

need to comit a cybercrime even at some instances like the guys who kept electromagnets at

the doors. He will not be in a situation to leave any trekce.en i n whi ch countjry
does not incriminate the said offence? The cybercriminal will use thatgodirsr | P addr e s s
no one catch him for that matter. The compjut

mobile but even it would be complex. The scrutiny methodology shall differ from certainly a

computer to mobile.

Look at a possibility, if Flipkarearns 10 Crores of Business a day, a cybercriminal gives
threatening to the said Flipkart to crash the website for 48 hours. At least a loss of 10 crore
would be there. The cybercriminal would also demonstrate for 30 second by crashing the
website. So thewould think how much is asked by the cybercriminal? 1 crore. They would be
immensely willing to give it to him. Where is kidnapping, ransom and killing? Not required.
Even app that is used in our phones that strangulates the location through normaheelees

as used by new taxi cabs like Ola cabs etc.

Android and Microsoft phones are used by everybody. Does anybody read the terms and
conditions while downloading an app? Nobody. It says that you have given the right to extract,
use, communicate arabvertise through your contacts like true caller. Even a flash light using
torch app uses such terms. In such case, evidence becomes really complex and difficult to
comprehend.

Day 2

Session 5: Search And Seizure Of Digital Data

Speakers: Nisha MenofiForensic ExpertD r . Ha r o I[(GEO,Inteligersd Quotient
Security System)
Ms. Nisha Menon started the session by illustrating the frame work of the topics being dealt by
her as namely regular forensic sciences, QDE, finger printing, video examiaat forensic
tape authentication. These are very much commonly used methods. Any basic application basic
science for the purpose of law is forensic sciences. It basically stanti® Locards principle,
that whenever two things meet, they leave trage=ach other. Every criminal can be connected

to his crime by contact traces carried from the scene of crime or left by him at the scene of crime.
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Now moving to QDE (Questioned Document Examination), What actually is Questioned

Document Examination? Argocument that is doubtful, alleged or doubt in a legal dispute.

1. A "questioned" document is any signature, handwriting, typewriting, or other mark whose

source or authenticity is in dispute.

2. The types of documents that come under the examiner'ssyuinclude wills, contracts,
letters, threatening photos, lottery tickets, passports, voter registrations, drivers licenses, cheques
tax returns, sales receipts, torn pieces of paper ,photocopies, carbon paper, charred paper, faxes

etc.

Phot oc o pdtarpéred tha ariginal signature is one of the most common activity but it is
highly complicated for experts to analyze the matter. Now moving to scope of QDE, it includes
the following: Handwriting analysis, Signatures and initial analysis, Writing asguided
writings, Alteration, Erasure, Obliteration and owaitings, Sequence of strokes in a
handwritten or printed matter, Digital written document analysis, ldentify different types of

paper, ink, watemarks, copymachines, printer cartridges, stamyressions etc.

Later, She explained certain facts that are very much common malpractices as through the
following pictures. It is to show in which all forms there can be forgery, alteration etc and the

relevancy of the scope of QDE.

B/P 12280

Figure 1 Viewed by the “naked eye"

Figure 2 Viewed at 665 nanometers
Infrared luminescence

In the above picte, Figurel, shows a manuscript marking 120/ 80 but when it was analyzed the
original marking was 170 /90 and it was altered later to 120/80. The white mark in Figure 2

shows that it was actually made later.
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Similarly it can be marked for the above diags. Where 9 is actually not mentioned in the
original manuscript. Through the third picture, it can be highly understood that 9 was mentioned

later on.

For the above picture, the stroke sequence determination using -hypeospectral
measurementsin intersecting areas is done. Pink line is being overlaped by blue. It means tha

blue was added first with pen.
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Now through most modern techniques, we legndown 3D imagery that does give us as to exact

results which digit have been altered. It is actually 123 that has been altered and made as 428.

There are certain characteristics of handwritihdentification of the author of disputed
handwriting, antbr signatures is to determine if it is genuine or a forged. It is a proved fact that
handwriting is ABrain Writingod controll ed
hand. Thus, it is unique to every individual. The neurons get activatedoamdand the neuro
muscular system and hand to write so, no two people will have identical handwriting. Factors to
consider include the arrangement of the writing on the paper, such as margins, spacing,
crowding, insertions, and alignment. The final condosinust be based on a sufficient number
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of common characteristics between the known and questioned writing samples; it is a judgment
call made by the expert examiner in the context of each case. A person cannot produce in g
mechanical manner exactly whashbeen written first. There must be some natural variation in
the writing of the same person.If two signatures are precisely alike then one of them must be a
forged signature.

Handwriting characteristics can be classified into Class and Individual Givasacs. Under

class characteristics, it includes general characteristics which may be common to more than one

individual. Also similarities between individuals who learned the same type of writing systems is
looked into, whereas, individual charactedstire characteristics that are true only to aspecific
writer. It is a combination of individual characteristics that make handwriting unique to him/her.
Penmanship is inclusive thing with everyone who writes like someone writes slowly, fast, takes a
pauseor fluently so either the penmanship is inferior or superior. Slant quality, pen movement,
the pressure and tremors certainly describe many factors about a person based on which w

categorise them. Nearly there are 50 categories that experts haverto ¢itirae to a conclusion.

There are numerous types of individual characteristics like Penmanship, Slant, Line Quality, Pen
Movement , Proportions, Hei ght , Al 6 Dot , At
Pen Lifts, Speed, Embellishment&ntry/Exit Strokes, Retracing, Spelling/Spacing, Format,
Case.

There is a lot of commotion as to what kind of evidence actually has to be collected?

What are standards of comparison? What are the documents to be taken?

It is actually the admitted writinpas to be seen in respect of the disputed writing. Slightly
earlier, a signature which is admitted is 10 years old does not mean that it is immune from
comparison. If the person is present, a specimen signature can be requested from the person

front of the court, wherein, the expert dictates and submitted to the expert.

Standard Comparisons include sample to be analyzed called as Questioned / Disputed. Sample
from an individual include collected writing comes from prior to the beginning of
theinvestigtion (helps prevent or indicate when a person isdisguising their handwriting)known

as Admitted/ Known and requested writing is a dictated text using the same type of paper known
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as Specimen. As in the following illustration, Please can it be judged wtibthasignature is

forged writing or not? Along with reasons.

1
-

J

Questioned/Disputed Admitted/Known Specimen
It is Forged The signature has different curves than the admittedand specimen signature.

In regards, to specimen signature, we takel3d®ignatves from the person at different time
periods.A break is given at 20 minutes in between as the individual characteristics might get

tampered.
Even there are many types of forgery namely:

1. Freehand, Simulated or copied forgethe above said example is das case of
simulated forgery. It is wherein the a person tries to make a signature and tries replicate a

persons signature with practice.

2. Traced Forgerylt is wherein a person applies tracing or carbon paper, to replicate a
signature from the original.

3. Forged by memorylt is a type of forgery wherein a person has seen another making
signature and through his memory recollects the signature and makes a signature.

4. Forgery without model or forgery by impersonatidnis very crude form of forgery.

Any lay man can make it without knowing that how the signature is made.

There is another concept called Disguise Handwriting. A deliberate departure from the normal

handwritinghabits generally referred to as

some of thepersonés individual characteristl]
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Eg., where a person tries to make a signature without showing the other person on a cheque. |
gets bounced due to the fact that it does not match. This is disguise. Experts can certainly 1009

recognize a disgsed signature.

Lets consider the following case:
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The above signature was made by a person on a sale deed 10 year before. The left hand signature

is not the signature claimed by the person but the signatures made on the right can be claimed as

thegenuine signature. Whether the signature are made by the same person?

The movement of the pen shows that it is a classic example of disguised signature. In this case
the person had brought two expert evidence to the court that the signature standsgedoleuit
this is made by the same person. There has been a detail recreation of each and every portion ¢
the handwriting that has been mentioned. Since it is actually brain writing, a person cannot
manipulate continuously, it may only be to an extenpeEmlly formation of h and k, stands to

be same except a that stands to be different. The marking are the main reason as in the picture.
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Similarly the above document, the above is made by the same person. Whenever a person tries to
disguise is they fst try to change the slant.

Jore
MW 1T PLEAE YouR HONOU | /M%ﬂé&@

The first picture is admitted document and the second is the specimen document. Also for the

above said document, It was actually the slant that was changed by it was actually same person
who has made the signature.
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The first two signatures are the disputed signature, K1 and K2 are the admitted signatures and S1

and S2 are the specimen signature. It was in this case that the person actually wanted to analyze
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the signature claimed that it was not made by him but it waslpctaade by the same person

cause there was no difference at all.
LATEST QDE TECHNOLOGY

Any mechanical devi ce, result i n wear and
behind identifying features on a piece of paper. Examiners compare trandgfecy marks, fax
machine headers, toner, toner application methods, and mechanical and printing characteristics.

As in the above case, It is a classic case of a signature being forged by a brother who derived thg
paternal property worth 400 Crore3he signature of the sister was received through a medium
of a gift deed that was given by the brother. From the deed, the brother got the signature. The

sister gave consensus to register the deed
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office. Where she found that the paternal property worth 400 Crores had been transferred to his

brother without her notice.

When analyzed, the signature made on fhe81 and %" page was a cut and paste signature and
from another document a signature was and pasted on"% 4" and &'page.lt was with the
principle of rule and square method.

It is a font analysis of the Computer Generated Document mentioned below.

between betvveen

It can easily found that even through forensic analysis, that each ink of the pasta different
wavelength. Even in case of the font it can be very minutely seen that there have been classic
differences in the size and font of the word in all the above instances it can be easily be proved.
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The above mentioned picture is ofcheque which actually mentionRs. 3,375 that has been

altered and made to naked eye looks like Rs. 30, 375. The third picture shows that through
forensic analysis that O was added later to the cheque.Even if the pen is the same, still we cal
find out.

e -~ LEE4 I
L - T8 =%

Theabove said picture depicts an example of counterfeit currency.
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Exch A Exh-B

Even stamp impressions can be forged. The presence of Lion emblem-Bixich is absent
in Exh-A.The difference of font type and style, Defects in StantpdrA &Exh-B.

Through Forensic Stylometry, wherein authorship analysis to determine author of anonymous
emails is found.Stylometry determines a pattern of authorship for eachindividual suspect author
in an investigation. The features include characteedsatures, wordbased features including
measures of function worfdequencies, the word length frequency distribution of aemail, the use
of letter and collocation frequencieShe set of authors is reduced from an initial large list

ofpossible suspects.

There is a classic case where an email was sent to RBI and FCC, confidential information known
to the top five employees shared with these two organizations. It was shared to two them. Even
the top five people of the company were shortlisted comparingrér@om previous 500 mails

sent by each one of them, which showed that 2 from the five were involved in it. It is a complex
mechanism where sentence phrasing, dialogue, punctuation, language and grammar that i
statistically analyzed. This procedure id y@ be validated by Science And Technology and is

not presently accepted in our legal system.
Important Points to be kept in mind:

1. Determination of the authorship of a FORGED SIGNATURE produced by tracing or by

simulation with suspect forgeror forgertannot be done.

2. Comparison of handwriting of any language can be done.
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3. Determination of the authorship of the altered or the overwritten strokes over theoriginal

writing.

4. Determination of the authorship of a writing or signatureby comparisats ghoto state

reproduction with thespecimen writings of the suspect.
5. Determination of absolute age of INK AND PAPER

6. Determination of the identity of a particular pen or pencilalleged to have been used in

producing the questioneddocument.

7. To detemine whether a person is a left handed or righthanded cannot be determined
8. Signatures with signatures and Initials with Initials

9. Use of photocopies of the signature.

10.Exhibits required to check alterations.

11.Personality assessment reports basethe handwritingsample do not have any validity in

the court of law

Session 6: Cyber Crime Investigation and Cyber forensic

Speaker: Dr. Debashis Nayak

Justice Akbar Ali:

Now just that we had the tea break let us forget about the second tea brealk.cartinue..it
will be fine? Mr. debashis will take an hour..then we have thirty minutes for Nisha and Dr.

D6Costa. . fifteen minutes each. . so that we

Dr. Dabashis: Wecome back..it was not thahtecal..now if retain something we can continue
from where we left..we are talking of the internet..the email that you see on the screen is a classic

phishing email that is theras you can read on the screen..:
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Starred 1% « Back to Inbox [ Archive J [ Report spam ] [ Delete ] hlare Actions v

Chats G
Sent hail
Drafts
All il
Spam
Trash

Contacts

Urgent - Verification required 1mbox [ =

info@noodlebank.com to me show details 12:06 PM (2 minutes ago) | 4 Reply | ¥
Dear Mr. Debasis Mayak,

VYWe suspect that your online banking account number 12345678 with Noodle Bank has been compromised.

An atternpt to transfer Rs 250,000 out of your account has been made. We have blocked the transfer. To verify
that the transfer must be blocked, please login to your account from:

http: e noodlebank com

You need to login to your account by 12.30 pm on 27-January-2009 to cancel this transfer. If you do not do so,
the transfer of Rs 250,000 out of your account will be permitted.

Regards,

Ponja Sharma,

Custormer Care Executive,
MNoodle Bank

Now the typical reaction of any persagceiving such an email is to click on the link..go to the

banking site..log in

and cancel this transfer which is why | click on the link and | come to the

site..this look likes my bank site..l log in.. now look at the slide..

/= Moodle Bank - Windows Internet Explorer

G@ - ||:E| hikep: ffvavavs, niood 1ebank, com client, html hd | |E| |E| |G00gle

File Edit Wiew Faworites

Tools  Help

e afr I% Moodle Bank

#2> Noodle ﬂ

Welcome to the Noodle Bank
Online Banking website.

Bank Noodle Bank believes that
in the end the slow and
steady turtle wins.

We h. shifted cur online
banking system to our new
SECU In ou

LATEST HEWS

Click here to use our new
online banking systems.

Int=rnst banking
envircnment.
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