SEMINAR ON EMPLOYMENT LAW AND JUDICIAL PRACTICES
(LABOUR COURTS)

VERBATIM PROGRAMME REPORTFP%1

Submitted by

Nitika Jain
Law Associate
National Judicial Academy

1



DAY 1
SESSION 1

Prof. (Dr.) GeetaOberoi: Very good morning, maybe we can begin with your introduction, if
you can do a quick introduction from which jurisdiction you are coming meanwhile Justice

Mukhopadhaya will join us, no you can sit dow

Participants: | am Residing Officer Haryana, JS Bhindal Presiding Officer Industrial Tribunal
Amritsar, good morning to all of you | am SusKilkreja Presiding Judge Labour Court Shimla,

| am Santosh Kumar Gupta Senior Civil Judge and ACJM, working last 5 months as Bresidin
Officer labour court Gwalior MP, | am Rakesh Kumar Sharma labour Judge Indore MP, good
morning everybody myself Pranay Gupta Judge labour court Yavatmal Maharashtra, | am Krishna
Kumar Presiding Officer Labour Court Kannur Kerala, my name is Babu Prakashalso
Presiding Officer labour court Kollam representing Kerela state, my name is Ashok Jain | am from
Rajastharnworking as labour Judge Jaipur, my name is NS Mamadapur labour court Bangalore
Karnataka, good morning everybody | am Prem Singh Khimahlfrom Uttarakhand | am
working as PO labour court Haridwar, | am Kesabgma PO Industrial Tribunal plus
Commissioner workmen Compensation Industrial Tribunal Durgapur West Beihgah
K.Rajesekar Industrial Tribunal Madras, good morning sir | am Siakd O Industrial Tribunal

cum labour court Puducherry Tamil Nadu, good morning sir | am Vijay Kumar Sharma PO Labour
Court Ranchi Jharkhand, good morning sir PO Labour Court Bhubaneswar Orissa, good morning
sir | am Jagjeevankumar from Andhra Pradestm IPO Labour Court Warangal, | am Dilip Kumar
Verma from Patna High Court presently PO Labour Court Dalmianagar Bilyself Sanjeev
Agarwal PO KKD Labour Court Delhi, myselfaNnder Kumar Add. District Judge and Sessions
Judge PO Labour Court Delhi.

Justice S.J. Mukhopadhaya:Good Morning to all of you. The session one the topic is contract
labour issues and challenges we énagathered here to discuss fwblem The Issuesand
chall enges when we t al k o fatestexpertindedield they vellbel u d g e
telling you in general what is mattbut main problem that you face that we wanafier the
deliberationo f H e judgé dnd advocatbaty o luBe raising your questioand you will

answer that means, all problems should beddyy you and answer that is the solution to be given

by you, if necessary then those who are expert here they will be assisting you they will be guiding
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you, so |11 be requesting Hon’ ble Justice CI
to give half an hour to them so accordingly you may divide amongst two of you the rest of the half

hour.

Justice K. Chandru: Good Morning to all of you. Before | go to the Power Point presentation |

want to make two points, first ihat exceptin MaharashtracGuj ar a't we don’t h a
Judiciary we have only judges sent on deputation for some time and come back so there is always

a scope for learning a new legislation which is not otherwise available in criminal and civil courts.
The second tapx the labour fieldl engst cricial but you will be getting haedly

case arising out of contract labour except few cases. Most of the Labour Courts are now clogged
with nonemployment issues not major collective dispute like wage, dearness allowanus,

work norms, so many other collective disputes which were there once upon a time in Labour Courts

and tribunals have less disappeared mainly for two reasons, one is, the result of a labour dispute
takes a long time because we have a four tier aggstm. After the labour court you have single

bench division bench arffupremeCourt it normally take anywhere between 10 to 20 years so

many places where thmions are strong they enter irsgettlement either bipartite or tripartite and

matter is solve on give and take basis most of the collective dispute that come to labour court are

all small establishments, the huge establishments go for a direct settlement therefore, there was
occasion for us to know the nuances of a collective dis@pa&eondly, the contract labour issue
directly doesn’t come to you aometeyouihdnedirecht r od L
fashion either as a side issue in a+eomployment matter or in a issue where the union has come

up with a plea thahis arrangement is only a paper arrangement therefore they should be made as

a regular workers but nevertheless the subject has become very important in the industrial world
because increasingly management are adopting the engagementrattcatour syem and
todayldon’t know about other centers in Tamil N a

permanent worker is anywhere between 1:10.

In an industry where there are 4000 workers only 400 are permanent and that 400 workers only
they enter into settlement enter into dialogue the other 3600 workmen are not taken concern but,
major unrest take place because increasingly the contract lastamsd coming to court in
different forms in different dockets they courts therefore we felt that this session we should start
about contract labour whether you get a case or not you should have a background so that certain



ticklish questions can be answdso far as the labour legislations are concerned though there are
too many legislations in our country and there is an attempt to codify and simplify the laws but as
of now each section is having a different legislation. How to understand you taleséhef evho

is a worker in provident fund and ESI a persons employed through agency is covieeedliin

cigar Act itis covered but in ID Act they are not covered a worker means it must be a direct worker
not an indirect worker and every legislation hasagpeculiar element definitions are different so
when people come to labour court as presiding officers they suddenly get lot of confusion because
too many legislations and the lawyers also start arguing a___ on many matters. At the same time a
easy way otinderstanding a labour legislation is to know what is the background of the legislation.

Y o u find dur labour laws are nearly 100 years.old

First legislation 1921 The Trade Disputes Act but if you go and understand the history behind that
legislation yar will know what is the development that took place, why parliament or the state
legislature made the law and therefore to understand a legislgtianmust know what is the
history behind it and once you know the history you can easily trace the deeealopmto date
saying this is why this came and this is why these interpretations came and therefore my main
attempt today is to tell you what was the position before the Act came and what was the position
after the Act came so the earliest when in 1980the British parliament some of the members
raised a question that in the Indian Colony who are expert in labour and there are no protection for
them. The British parliament sent as Royal Commission of labour in 1929 and the Commission
submitted the repbin 1930 and this is what the commission said, whatever the merits of the
system in primitive times it is now desirable if the management is to discharge completely the
complex responsibility laid upon it by law and by equity the manager should hawerfuithl over

the selection, hours of work and payment of workers. What it means is you should not have too
many control systenit is the single management which should select and fix the time therefore,
the worker know whdahe employer isSo this was t recommendation made in 1930 but the
British never bothered to bring any legislation till they were proving us and the world war II
became a convenient excuse for them and while the workers were exploited but there were very
few legislations in India whd the England had a whole lot of legislation and Justice Chinappa
Reddy in theRailway Catering Wrkers casesay what is this contract labour? The practice of
employing through contractors for doing work inside the premises of primitive emiiogen

to the International Labou®rganizaion in other suchorganizationlabour only contracting or
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inside a contract can be termed asAaabic system and the relic of the early phase capitalist

production which is now showing signs of revival ie tihostperiod.

This Judgenent was given AIR 1987 SC 777, off late there has been a noticeable tendency on the
part of big companies including public sector companies to get work done through contracts rather
than through their own department. It is a matter of surgreteesmployment of contract labour is
steadily on the increase in many organized sectors including the public sector which is expected
to function as a modern employer. What was the law before the Act came, this judgement
summarizes the entire la8tandardvacuum Refining Co. Itdthis judgement was the last of the
series of judgements which Supreme Court granted so this 1960's law summarizes the previous
position whether the issue relating to contract labour can be raised by the workers or the principal
employer, whether the Union of the Principal Employer workers of the principal employer can
raise a dispute about contract labour? Suppose in an establishment there are direct workers and
there are indirect workers indirect workers start increasing treedlgaining capacity of the
workers will come down because they'll say if you don't provide work then we'll get into root by
shift labour by a contractor, so the workers raise a dispute that the employer should not engage
contract labour. Question came ether the workers can intervene in a matter of contract labour,

so this question veaanswered by the Supreme Collihis was the order of reference, whether the
order of reference was challenged by the employer the contract system for clearing the premises
and plant should be abolished and the workers working in the refinery through the Ramiji
Gowardhan should be treated as workers of the standard work of the refining Co. of India Itd.
Bombay and wage scale, condition of service, applicable to the workee okfinery made
applicable to them. Past service of these workers should be, so for the first time the contract
workers dispute was raised by the regular workers saying that they should get the same pay, they
should get the same condition of serviceatiyare going to employ them. Now this is a reference
made by the Bombay government in 1958, this was challenged by the employer saying the labour
courts have got no power to go into such issue this @motlustrial dispute, though the definition
under2(k) talks about "any difference between the employer and the workmen, any difference
with relation to condition of service or terms of employment of any person, the word 'any person'
has got significance because it does use the worény worker it useshe word any person,
therefore, the Supreme Court said the referenceheddsto be competent on the merits the work

which was being done through the contractor was necessary for the company and had to be done
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daily though it was not part of the manufaatg process. Doing of this work through annual

contract resulted in the deprivation of security of service and other benefits and privileged.

Therefore this was a proper case where a direction should be given to the company to abolish
contract labour. fierefore, the labour court can give direction to abolish contract labour because

it reduces their working condition, it also reduces their bargaining capacity of the regular workers.
The Supreme Court upheld the terms of reference and also upheld theayuagdhat the Labour

Court has the power to do this. The fact that the Respondents have raised a dispute or not employed
on contract basis will not make the dispute any less a real or a substantial dispute between them
and the company as to the manmewhich the work of company should be carried on, the dispute

in this case is that the Company should employ workmen directly and not through contractors in
carrying on its work and this dispute is undoubtedly real and substantial even though the regular
workmen have raised it are not employed on contract. So this is the first time Supreme Court said
the Union can raise a dispute even about non workmen. The fourth point of the same judgement,
'however party to dispute also compose the workmen espouseautieeafaanother person whose
employment omonemploymentmay prejudicially affect their interest. The workmen have a
substantial interest in such matters, in such cases the dispute is an Industrial Rispayebe

relevant to bear in mind that the inthid adjudication generally does not encourage the
employment of contract labour in modern time. This was the position in 1960, where ever a dispute
is raised by the workmen in regard to employment of contract labour by the employer it will be
necessarydr the tribunal to examine the merits of the dispute apart from the general consideration
that the contract labour should not be encouraged. This is the basis of an industrial adjudication.
Before the Act came in, in a given case the decision shouldrmaisenly merely ortheoretical

and abstract objections @ontract labour but also on the terms and conditions on which contract
labour is emplyed and the grievances made by the employees. i$hSupreme Court
observations, theontract inthis case is #onafide contract would not necessarily mean that it
should not be touched by the industrial tribunal, the contract had been malafide or a clog for
suppressing the fact that workmen were really the workmen of company the tribunahaweld

been justifiedn ordering the company to take owbe entire body of workmen. Therefore you

had all the power before the Act came if it is sham and nominal if it is only a clog, if it is malafide,
you don’t go for a theor et i c athengouhawve tmapoweo n y o

to order for abolition of contract labour in each case.
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Now the law came you know the law The Contract Labour (Regulatidi\bolition) Act. The

1967 the Bill was introduced in Lok Sabha 1968 it was referred to a joint selechi@tee. Joint
Committee recommendations proposing amendment. Then the Contract Labour Act came in 1970,
the Act was notified on 10/2/1971. What is the statement of objects of this new Act? The system
of employment of contract labour lends itself to vasi@buses, the question of its abolition has
been under the consideration. In the 2nd Five Year Plan, the planning makes certain

recommendations namely:

- Undertaking of studies to ascertain the extent of the problem contract labour progressive abolition

system.
- Improvement of service condition

These are all the objectives. We are going to see whether the objectives have been fulfilled by the
law. The matter was discussed by the tripartite committee and the state goveepresgnted
consensus that whiyie law came. The proposed bill aims at the abolition of contract labour in
respect of such categories as it may be notified by the appropriate government. In light of certain
criterion that have been laid down and regulating service conditions of ¢cdabaar where ever.

So first object is abolition where ever it is not possible regulation. That is the object of the Act.
Then it has got Advisory Board and Labour Commissioner can go and find out whether the service
condition have been fulfilled for theontract labour. The Act can be summarized in this way
Section 7 provides for registration of the establishment. Section 9: what is the effect of a non
registration Section 10 the advisoryboard can recommend aboliticend the appropriate
government caabolish contract labour, No. 12: licensing contractors should have license, No. 24:
incase the contractor does not fulfill his obligation the principal employer will pay the amount to
thecontract, that's the only obligation made on the principal empl8ygpose salary is not paid,

then principal employer has to pay the salary to the contractor. This is how the Act seeks to achieve
the objects which are set out earlier. Now the constitutional validity of this Act has been upheld
by Supreme Court iGammam IndiaAIR 1974 SC 960, the crucial point, in that judgement it was
observed the crucial point is that the interest of the workmen are remedied by the objects of the
Act, those interest are minimum labour welfare, there is no unreasonable in this measure. Even
this Act was challenged by the employer but Supreme Court said this is constitutionally valid.

Then what is the jurisdiction of Labour Court after the Act came? The jurisdiction of the Labour
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Court is taken away by the Act and that was mentionecegetableoil's case,it is only the
appropriate government that can prohibit contract labour by following a procedure and according
to the provisions of the Act the Industrial Tribunal will have no jurisdiction. Therefore, from 1970
onwards we seize to have anyigdiction but yet we are discussing this issue for other reasons.

We'll come to that later.

This is a landmark judgement made by Justice Ramasamy that in case you abolish contract labour
by the government abolishing contract labour in a particular ermgoy; whether the workers

who are employed in contract are entitled to get declaration that their employees of the principal
employer. In other way round whether the principal employer obliges to him continue to employ
the contract labour where there iolion of contract system. His Lordship said that, you must
secure them because that is the object of Indian Constitution, that is the object of social justice and
in a proper case the court as a sentinel in the court is required to direct the appothraatey to

act in accordance to law and submit report to the court based there on proper relief should be
granted. Now this judgement was overruled by larger ben&tgelAuthorityi.e. 2001 7 SCC

page 1What does the judgment say, thougiuly papercompilation has got a reference tosthi
judgement but whaexactly this judgmentsay is therenot clearly? Now you will find this

judgement is known for some 6 points:

- What is anappropriate government? This judgement defineghich is an appropriate
govanment? For the first time it says whatever that is included in Sec. 2 is the Central government
whatever is not included it is a State government. Previously there was confusion, what is the
central government, what is the state government and this judguies an end to that. Then, Sec

10 a natification for Sec 10(1) prohibiting employment of contract labour in any process after
consulting the Central Advisory Board the State Advisory Board, having record to the conditions
of work so the legislature itdethe parliament itself gives the indication in which are the areas the

contract can be abolished.

Then theSAIL judgmentsays there is no automatic absorption by the principal employer.
Consequently the principal employer cannot be required to allsdmhtract labour working in

the establishment. So tiAer India casehasbeen overrul ed now the cont
abolition because the abolition mean their employment also will come to an end. More than they

want to have improvement in theradition of service rather than abolition, abolition mean they
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will be abolishing themselve®/e overruled the judgement of this courtAir India prospectively
Therefore, whatever orders passed before that was upheld, its a prospective overrulingnathen

is the role of Labour Court? On the issuance of prohibition of notification under 10(1) on
prohibiting the contract labour or otherwise the industrial dispute brought before by any contract
labour in regard to condition of service, the industrial didator will have to consider the question
whether the contractor has been imposed either on the ground of having undertaken to produce
any ....for the establishment or for supply of contract labour or a genuine contract or a mere
camouflage so your onlyjisdiction now is to see decide whether it is a genuine contract or s
only a camouflage. Once it is not a, once it is held to be a genuine contractayogivet any

further directions under the labour adjudication.

What is a right to get absorbedtlife contract if found to be not genuine but a mere camouflage

the so called contract labour will have to be treated as employees of principal employer who shall
be directed to regularize the services of concerned servant subject to the conditions grfescribe

that purpose. This is the only jurisdiction you have. If the contract is found to be genuine and
prohibition under 10(1) in respect of concerned est. issued by the appropriate government
prohibiting employment of contract labour , then the contmbuir has got only preference in
employment. In case the employer goes for a regular recruitment the contract labour is otherwise
qualified for that post, as between outsider and a contract labour he may be given preference.
Automatic absorption is now tak away. Then they say High Court should not interfere, therefore,
most of the contract labour matter will come to labour court and not to the High Court. Under
the Air India case the Supreme Court said the High Court can give direction because dtisra m

of social justice whether t bees taken away. In such cases the appropriate government atop going
to the issue ianindustrial tribunal whose determination maybe subject to Judicial review but there

is no direct power with the court. One of theatissue considered by the court was there was a
notification of 1976, abolishing contract labour in all establishment where central government is
appropriate government relating to cleaning processes and watching processes. Supreme Court
said it should b relating to the industrial establishment or a process andnrmtnibus order
cannot be passed i.¢e. you <can’t say from tod
contract. It has to go into each area, each establishment so that notification of 1976 was set aside.
Now after this judgment there aaitso other obseations made by Supreme Court. In this case SC

sad the changes brought about by subsequent decision have regard to the changes in policy
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decisions of government the wake of prevailing market economy globalization and privatization
outsourcingisevidens o contract | abour is inevitable the
The same Judgment they said we have a socialist preamble to the constitution. Now what does that
mean does it mean India become automatically socialist? SC says socialism mgghtbawa

catch word from our history. It may be present in the preamble but due to the liberalization policy
adopted by the Central from the early 90's this view that Indian society is essentially wedded to
socialism is definitely withering away. So notywe have introduced the contract labour system

we have now taken away the power of Labour Court in a greater manner, we are also now moving
towards a path where they say it is inevitable and the socialist plraseisé used freely. Now

you have seerne law what was before and what was now. | want to show now under the law how
the BHEL one of the industry in India there are sweepers who belong to Schedule Caste there are
300 women sweepers, this plant is in Tiruchirappalli in Tamil Nadu now these y&aplaoere
engaged by having a labour contract society, they were given uniforms, they were given all the
implement by the company, the company directory paid them, but it was paying them through the
society a registered society was there it had electezkdfearers. Now these employees went to

the court saying that yoa a revetybody else is permanent except the sweepers who are the
downtrodden in the lowest of employment who are paid some monthly salary far less than the
payment made to last grade semvia t & genuine demand. This dispute started 30 years ago 35
years ago, now first question carhew you'll find how the labour enactments are really was put

to test by them successively. The fitlséseare all the sweepeNow they relied upon the 187
notification which said where the Central Government is the appropriate government contract
labour in sweeping is abolished. This is the ifon sweeping, cleaning, dusting and watching

of building owned occupied by establishment in respect of wdpphopriate, so BHEL who is the

appropriate government?

Now, whether the State Government or Central Government? So, the first question came for BHEL
which is the appropriate government? The Madras HC held it is the State Government appropriate
the notification was Central government notification, but the HC ruled State government is the
appropriate government for BHEL therefore tltey nmakie use of the central notification. This

is the first judgment which is a reported judgment 1985 1LJ, actuallyhguldssee this judgment

how from place to place these workers wedged. Now the second one then Tamil Nadu government
brought a notification abolishing contract labour wherever there have more than 50 workers are
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employed so the BHEL workers thought now thisra State government notification we may get
regularizatiorso they relied upon state government notification and that the Madras HC said they
should move the Central government because we feel under the Contract Labour Act the
appropriate government asCentral government. So when they came to the state government the
court said you should go to the Central government back. This is the Judgn@HEth&weeper
AssociationThen inSAILcase this 1976 notification was set aside. Therefore nothirdjhadk,
originally Central government notification but they said appropriate government is a State
government. While the State governmessued the notification they said appropriate government

is a Central government then the central government naidfices gone what happens? SAIL
judgment SC said from 1996 the appropriate government is a State government if it is not
mentioned specifically in the Act. So the workers thought aftes&iejudgment they have some

relief by relying upon the State gernment notificationNow these State government notification

was upheld by the Madras HC distinguishing SAIL judgment saying that in this case the
government has applied his mind and then said wherever there are 50 and more workers it should
be abolisheds a relevant criterion, but then thislgmentwas overruled by Supreme Court in

L&T case so the Central notification is gone, State notificasigone then what happens to the
workers then they'll have to raise a dispute. They raise a dispute urddi08g of the ID Act

there was a reference, industrial dispute referred in 2004. Now that is set aside saying that you
have no jurisdiction to go into this. | hold that the impugned order is not at all sustainable therefore
the same is liable to be quash Now what happens to these workers? For 35 years they are
fighting Central notification, State notification which is the appropriate government and now
the referencas gone. Now the fundamental question is where will the workers now gdR No

Act, no Gntract Labour ActT h a t " Teankaybul (Applause)

Justice SJ Mukhopadhaya:Now I'll be requesting Mrs. Jane Coxdeliver.

Mrs. Jane Cox: Good Morning, Hon'ble Justice Mukhopagla, Hon'ble Justice Chandru, Prof.
GeetaOberoi, Prof. Kaul, Hon'ble members and Judges. Ah.. | want to follow up to what Justice
Chandru has said and try to give some indications of locate the history of the whole evolution of
contract labour and then the introduction of the Act. When a mattee<x before the Industrial
Court, What is to be done? What can be done?

applied? Has the paper been distributed? Yeah
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now but whatever judgments | refer teetjudgments and citation and everything is there in the
paper. Now contract labour is really become a huge hot potatoes now politically and in terms of
the way the case law has changed dramatically and the pendulum is switched and we have seen
with judgments from the Supreme Court in the last 20 years or so a qualitative and dramatic shift
ahh in judgments on labour and approach to labout @k probably contract labour and casual
labour is where we will see the most drastic shift. Where the penddsswung and now swing

back a little bit but there is a huge subjectivity where the same test if we see from the 1950's and
now if we see in two thousand and fifteen (2015) the same test applied with very
differentinterpretations specially the whole cept of integration and how do you interpret the
integration test and in the 50's that test was developed in cas8#\ieJubileeandGanesh PD
workers to hold that workers who on first plush would be said to be contract workers and not
permanentvorkers aren factpermanent direct workers. Now the test is shifted quite a lot where
even on the 10th plush you'll feel that they are permanent workers but some of the judgments are
now suggesting otherwise so this is really field of the law where baréeen a huge amount of
turmoil and a huge amount of controversy. The.. | just want to go back and introduce very briefly
the history to emphasize what can be done by Industrial Court and if we understand the history
we'll understand that because thare two or three sort of copy and paste defensbgh are

always brought up by managements before the Industrial Court to try to oust the jurisdiction and
say that the matter a bé heard hear and which would actually bogies the mattarsbé heard

but they are brought up time and time again and always go carried right up to the Supreme Court.
Now before the Contract Labour Act came in 1970 the role of the Industrial Tribunal, the whole
point was the Industrial Tribunal would first of all examinea isontract sham and bogus? Now
what do we mean by sham and bogus? Basically it means is it a camouflage, is it really just a maya,
a camouflage, a mask to hide what is really there and what is really there is a master servant
relationship between the comnpy and the workmen. The contractor has been brought in the middle
just to stop that, just to bring down the wages, just not to pay provident fund, not to give the full
allowances and benefits, ultimately an Industrial Court i will say has to se@/ftiiévertest you

apply whatever test have change come or gone ultimately you are seeing that is it just a device to
stop to to get the workers to be paid less than the other permanent workers and ultimately is the
contractortruly an independent person andiould submit that ultimately contractor should be

somebody what would be a really genuine contract. To do work which the principal employer does
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not have the skill or expertise to do. So you bring in a you bring in a person who has expertise in
that field and he really does everything, he does the supervision control, he looks after everything
and there is an independent contract. If you feel that that is not the case then frankly it would be
many cases i will say that is sham and bogus. Now pritket@€ontract Labour Act coming in and

all of this is summarized in judgment®fandardvacuuncasewhich Justice Chandru had referred

to the Tribunal would first of all see, is a contractual arrangement sham and bogus? If yes, then
the relief is not not talirect absorption but a declaration that the workers have always been the
employees of the principal employer in fact and law and then to give the consequential benefits
which are full backwvages. Relief can be molded, sometimegiven from the date akeference
whatever but conceptually your right is right from the inception of the employment you are entitled
to full backwages and a declaration that you are the employees of the principal employer. If the
court felt that in fact it is not sham and beguis a genuine contract but even being genuine the
work and the circumstances are such that for that work you really should not have a contractor
then the court would say that okay it is genuine but henceforth you now employ those workmen
on a permanertiasis and you should not employ, those workers should be declared henceforth
prospectively to be the direct employees and what were the number of criterion will be worked out

for that. Four principles once were:
-Is the work permanent and perennial?
-Is the work is it enough to employ a considerable no of full time workmen?

-Is it necessary and incidental to the main work ofdhthe industry?, and the fourth what@ne

secondpermanent and perennial that is there and
-Is it generally in other esthbhments is it generally done by permanent workmen?

Now that is a bogie again today because now everybody started employing contract workers for
work which really should be the permanent work. Those were the four main tests which were
carved out. Now when the, so the Tribunal would first of all see tisasitam and bogus? If yes,

then declaration and full backages, if no even then if those sort of criterion were present then
the court would direct prospective absorption looking into the circumstances of the matter more
the relief. When the contract lalnoand that was called a genuine contract when the Contract

Labour Act was enacted in 1970 the test that was taken for abolition of a contract labour system
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were those four tests and other criteria as relevant criterion including one, two, threé&dour.

that has led to two confusions and this is what managements always will come with | mean in 80
percent of cases before Industrial Tribunal | am sure this contention will be taken that the Industrial
Tribunal does not have the jurisdiction to take upniiagter and if the workers if the poor workers

have made an application under Contract Labour Act the cant separately come to Induatrial Court
and argue sham and bogus because they have admitted that contract is genuinbed&bye

those4 tests which we now in SeclO of the Contract Laboukct for abolitionare the tests

evolved by the Tribunals for declaring a contract to be genuine. The important point is this is where

the jurisdiction comes if we get this point. Earlier a contract was found tonbéngevhen it was

found not to be sham and bogus because the Industrial Tribun@&xhatdned and seeing ok
applyingthe test is not sham and bogus is genuine. Now under the Contract Labour Act there is

no such exercise and now the jurisdiction for almiitis only with the appropriate government

the Tribunalc a rioudh the genuine contracts.t onlg with the appropriate government. But the
appropriate government doesn’t first trofa al | e
quasjudicialbody it doesn’t examine is this contrac
policy decision thatwhether is sham and bogus or whether is not sham and bogus. If these four
criterion are there anyway the contract labour system should not beatmdrig should be

abolished. So therefore even if the even if workers have gone under the contract labour Act they
can still make an application come in a reference raise a demand and come in a reference before
the Tribunal to say that the contract is steard bogus becau#ethey succeed on sham and bogus

they'll get declaration that they have been employees right from the day of inception and they'll

get full backwages. Now they were lot of cases on these two points saying that simultaneously

you cannoto the two things, if you have gone in those Justice Paspggimentin SAIU Inot

the case which was before constitutional benc
saying that simultaneousl!| y yoactlabamActtyoudave i t i f
admitted that the contract is genuine you cannot go to the tribunal, the Tribunal will have to raise
its hand to say it doesn’t have that now the r
in the matter of SarvaShramik&gh v. Indian Oil Corporation,where the Lordship
distinguishingly overruled the SAIL judgement distinguishing on its fact and categorically held

that you can do the two things and the reasons for that also is given in older judgeBgatan

Panchat of the Gujarat court which stresses why because conceptually these are two different
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things, the history is different and in fact the application under the contract labour Act is an action
in realm, is a general action, because if in the sense thatcontract labour system is abolished

the workmen may not get bagkages. Henceforth, evermore theoretically employer cannot
employ contract employees for that work, where sham and bogus though for the worker the
individual worker will get more in termsf his benefit and past employment its only concerned
with that particular worker or that particular group of workers that they'll get the benefit but it

d o e sffectthe system. So the important thing is now even now its clarified in the law that even
if the workmen have gone for contract abolition they can come in sham and bogus, they can bring
an application before the Industrial Tribunal for sham and bogus and even if they have already
raised the demand for sham and bogus under Sec. 10 of Industpatd3 Act they can still
independently raise a demand, make an application under Sec.10 of the Contract Labour Act for
abolition.

So that is one area. Now when the point is now in fact the Industrial Courts now more and more
matters are coming before thelustrial Courts in sham and bogus because of what has happened

to the Contract Labour Act in the interpretation by the Supreme Court of Sec.10. Earlier all private
companies always went in sham and bogus not always but very often, public sectordegmled t

in on abolition matters, why, because they could approach the High Court and get a stay order
because once a contract labour any contract labour raises a demand for permanency they'll be out
unless there is any protection of the court or there isyastng union of the permanent workers
supporting them they"ll be out. Therefore lot of the public sector unions tended to go to the High
Court on the issue of abolition that notification is not being pastednd get a stay order. After

the, now bedre Air India came the question, these issues were raised which we also thought one
time we thought these are n@sues, management raised the issues Sec. 10 of the Contract Labour
Act tal ks about abolition and epstmthewdrkers.iNomn b ut
with respect | would think is obvious if the
workers become the direct employees of the principal empléyeindia said yes, 3 Judges and

on two mai n gr ouitadsst be inferred becabse the Ackcanaat ldave been
intended to take away the employment of those who have fought against the system and Justice
Majumdar's judgement that there are 3 players in the field, principal employer, worker and
contractor. Onceaqu take away one you are left with two so you left only with the direct master
servant relationship between the workmen and the principal empBA#rjudgement said the
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complete opposite and said that there is nothing we cannot infer what is nem Wréte and no.

2 that in fact the inference can the parliament must have deliberately not put in clause the workers
to become permanent because it would evolve huge financial burden on the company to make
them permanent and SAIL says that workers ddaobme permanent, the baby goes out with the
bathwater the workers go out with the contractor and as p&ujaeat Electricity Schemafter

the abolition then they must raise a demand under Sec.10 of Industrial Disputes Act, to be
prospectively absorldewhich will then, and then they will go through the hierarchy of the courts
come back to the Industrial Tribunal which will be taken by the managements back up to the
Supreme Court. So no workers | mean | focan’t
abolition there may be some cases for prohibition in the new industry before it starts but otherwise
wor kers won’'t want to commit suicide and r ai s¢

So now all the matters are largely before the IrrchlSEribunal on the question of sham and bogus.

Now the question is that if matters come before the Industrial Tribunal what are the test to be
applied to deciderhethera matter is sham and bogus and a number from 1950's onwards a number
of differenttests have been evolved to decide that. Originally all the test were those from the old
English Tort cases on accident matters as it is "contract for services" and "contract of services",
whether employer be liable of vicarious, vicariously liable fordeti etc., and those classic tests
were supervision and control, who owns the equipment etc. etc. In our also the Supreme Court in
1950 thee was a series of cases of-ambrkers,Silver Jubileewhere there were women doing
tailoring work where they wdd take the cloth often take it home, they would also work for other
employers and all ofthat will be supplied by a contractor taken by the contractor back to the
principal employerGanesh Beedi Workensherewomen would do the beedi rolling in thestis

in thegaonandthe contractor would bring the beedi leaves and the material, give it to them and
take it back, so thmma n a g e mecourseabvays drdue that we have nothing to do with them
they are the employees of the contractor. We do not daggrvise their work, we have nothing

to do with the supervision and control. There the Supreme Court extended the notion of supervision
and control and whole test of supervision and control to say that it comes down to the question
who haghe ultimate pwer to rejectSothe women will stitch the cloth, she'll roll the beedi. The
contractor will collect it, take it back to the principal employer but ultimatetythesprincipal
employer who can say h artot geod enough, ¢ o nwant that material. Sahe ultimate

supervision control in terms of who can reject the work done lies with the principal employer and
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therefore it is the principal employer who is the actual employer of the workers and the contract is
sham and bogus so that is that series adcaghen there is the judgement of Justice Krishna Ayer
which till date has very often not applied but not set aside or struck down, the famous very short
judgement ifHussaiBhai, in which His Lordship developed the economic control and choking
off test where His Lordship, and the test is this, "where a worker or a group of workers labour to
produce goods aervicesand these goods or services are for the business of another that other is
in fact the employer, he has economic control over the worksstence skill and continue to
employment, if he for any reason chokes off the worker is virtually laid off." Now in all these
matters also i want to stress herdniegrationtest was referred to and integration test means in
substance are you part aparcel of the orgamation? N matter what theppearancenay be or

a camouflagemay be given or veil maybe drawn, is the worker really part and parcel of the
organizatiof? And inSilver Jubilee, Ganesh Bedtie courts held that yes even thougtiaes ’~ t

look so in fact they are part and parcel of déhganization

Now that integration test has come all the way through but it has been interpreted endiffer
manners. Now some of thd| just give few of the main other test which are in front ofthibunal

some of the main tests which have been found to hold a contract sham and bogus. No.1: that the
principal empl oyer and t he c bcanse uaderttlerconttact n ' t F
labour Act. Now earlier und@Bestv. CromptortheMadras Court hel d that if
valid contract and license under the Contract Labour Act itself they'll be the workmen will be
deemed to be permanent. That was overrule@ingNathanSale casethat, but still, when a
Tribunal is examiningifamater i s sham and bogus, if either
contract or is not valid for the full contracH
not being extended that will go a major way in showing that the contract isastthlnogus. No.2:

contractors have come and gone but the workmen have remained the sameoiraspiteder of

the court and ihas been very often the case so that is a big issue. Equipment material is supplied

or paid for by the principal employer, omeord of warning here as these tests have involved
employers have also become more sophisticated in trying to get around them, when still in fact is

a sham and bogus contract. So one have to trace back of it further. Now they may not actually give

the equipnent but they'll be paying for it, they may not give the material but they'll be paying for

it and all that can be traced and one big test which is still there is, who pays the wages? Now in

every case the wage will come physically from the pocket ofadh&axctor. The wage register will
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be maintained by the contractor, voucher will be taken in the name of the contractor but, if the
employer isreimbursing and he is reimbursing is not just a contract you take 5 lakhs and you
produce thisworkin5lakhsdlon’ t know how many workers you h
you just give me the result in 5 lakhs is one thing, if the contract or the reality may not even be in

the contract because contracts are also quite made very consciously that the matteéo w@yrgo

if in fact the employer is reimbursing the wage portion or reimbursing the PF or ESI, that is the
major factor that has been held to show that the contract is sham andibihgusontractor does

not step in the box, the matter is beforeyow,i dence i s going on, the co
testify then that is being held to be a venyajor ground on which again a major factor to be
considered in holding that the contract is sham and bogus and most importantly the mere fact that
registers wage registers, attendance registers all documents are maintained by the contractor
doesn’t matter because any sensible person wh
that paper arrangement but that is not important, in spite of that youdbak behind and see

what the reality is. I'll just sum up there is a separate test evolved in the matters of canteens. Now
after the SAIL judgement there was a whole series of judgement leadingRaritoal Raha
Chandrawhere it was held that if aaoteen is under Sec. 46 a canteen under the Factories Act
which lays down that if there are more than 250 workers in an establishment then the establishment
must run the canteen and a lot of criterion given in the rules, standard of food , ymevajall of

the details are given. In that case the Supreme Court held that because of that the workers will be
held to be the direct employees. That was then in the case of IPAndi&fR Petrochemicals

case,it was held that no the mere fact that Sec 46ezn that will only make them workmen for

the purposes of Factories Act but n odirectf o r ot
employees on that basis but the court then laid down a series of tests in the context of canteens
sayi ng t haa46 cantéen,iif thé nsenuas d&crled by the company, if the standard of food

is decided by the company, if the timings of the opening and shutting of canteen is decided by the
company, if the electricity, the fuel, the furniture, the premises, the cattergupplied by the

company then in those circumstances it will be held to be sham and bogus . Now when the SAIL
judgement came Sail judgement categorically stated that in spite of the Contract Labour Act
coming sham and bogus matters stand on a difféoeting and Industrial Tribunal will have
jurisdiction to go into sham and bogus. The court then took out a 3rd category of canteen, they

said that the canteen matters stand on a different footing. Now that matter was very recently
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decided, again examindxy the Supreme Court in the matterB#lwantRai Salujacase where

the court, and theyg¢herewas if the the court was dealing with a 3 judge bench was dealing with

the judgement of two judges where the judges had dissented and Justice Gowda hadkgane b

the Parimal Raha Chandraest that the workers woulautomaticallypbecome permanent. The

court again reaffirmed that no they'll just because its Sec. 46 the workers will not become
permanent and also stated that the reference in SAIL to cantéemsnsianding on a different
footing, that was not the main issue before SAIL and canteen matters are not separate though they
may have evolved, there may be separate tests in the context of how a canteen is run. But in that
matter again their seems to &ehift back from the Supreme Court and they have referred to the
Integration test but again made it stricter and gone back to the integration test being a question of

who appoints, who disciplines.

Ultimately | would say i will just conclude right now ltiinately I'll say the approach has to be

that which again was written in tiiussainbhai casd'll just read out that paragraph to conclude

"The presence of intermediate contractors with whom alone the workers have immediate or direct
relationship exontractu is of no consequence when, on lifting the veil or looking at the conspectus
of factors governing employment, we discern the naked truth, though draped in different perfect
paper arrangement, that the real employer is the Management, not theiatenoedtractor.
Myriad devices, hathidden in fold after fold of legal form depending on the degree of
concealment needed, the type of industry, the local conditions and the like, may be resorted to
when labour legislation casts welfare obligations anrtéal employer, based on Articles 38, 39,

42, 43 and 43 of the Constitution. The court must be astute to avoid mischief and achieve the

purpose of the law and not be misled byrniayaof legal appearancesrhank you

Justice SJ Mukhopadhaya:Thank you brother Chandru, and Mrs. Jane Cox. In fact next session
is problems of outsourced labour practically interconnected so welkldzeratingand discuss

further in the next session. So now it is actually break.
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SESSION 2

Shivaraj Huchhanavar (Research Felloy.: GoodMorning and velcome backin the first half
of the session we will, we will hear Hon'ble Sanjay Singhvi Sir, on the issues relating to the
problems of outsourced labour. I'll just request sir to deliver it and in the 2nd half Makeilp

the presentation from our participant judges and we'll discuss later on.

Justice SJMukhopadhaya: In fact when | am chairig | must tell you that we want your
deliberation, when your deliberation will be there. Now Mr. Singhvi the learned sahiocate

he'll initially introduce with regard to the subject and what we meatftibyypothetical question,

h dl be just introducing and after that we want that you open your mouth deliberate on the issue.

Mr. Sanjay Singhvi: Thank you Justice Mukhophdya and all my learned colleagues. | am
especially excited to be deliberation before the judges of the Industrial Tribunal and Labour courts
because that is one part of the law in India that has not have been made | will say by Parliament
but has been madby the Industrial court. Why do | say that? Every formula that exist today in
labour law industrial law, whether it is a formula for bonus, what is allocable surplus, what is
available surplus came first from the Labour Courts Industrial Tribunalsntlsttial Tribunals

develop that law after which it was adopted by various commissions and then by parliament. The
Bonus Commission 1965, then by parliamentary Act 1960 Bonus Commission started. The Jane
Cox had mentioned the 4 criterion for abolition @htract labour. Those for criterion are
mentioned inStandard Vacuum caghat JusticeChandru.. bt, before Standard Vacuum those

same four criterion when you can abolish contract labour that if the work is of perennial nature, if

it is sufficient to employ full, some sufficient number of full time workmen. All those four criterion

first came from Indusial Courts. Gratuity, this average of fifteen days finally came through
various awards of Industrial Courts. So we can safely say that Industrial Law was first made by
Industrial Tribunals and Labour Couriswould not say just Industrial Tribunals ahdbour

Courts, it was also the lawyers involved, the unions involved, they put forwards those demands
from those demands these judgements came and from the judgements it is thendhatéme.
ltisveryrarely,ldon’" t t hi nk t h aitan thihkeofirethis caunty wrere thegldawe | a w
has come first and the demand has come later or the awards have come later. It is always first the
awards have come in Industrial Law, so it is very important. Now when we are talking of same

thingonthiscomact | abour this is the way it has hap
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| want to take much time because we want to hear your deliberation and we would be very happy
in helping in whatever manner we can and that. But aliewgs that | would address. Firstly, what

Jane said, | think the essence came from there that how we will decide whose employee a person
is came from the concepts of civil law and vicarious liability. The question was this way that if a
worker causes meome damage to a third party on a street. Let us say that a worker is working
with a hammer and the hammer flies from the hand and hits a person from the street, can that
person sue the owner of that factory where that worker is working. If that workeem@oyee

of the that factory then yes vicarious liability will be there if he is not if he is an independent
contractor then there will be no vicarious liability. If he is an independent contractor he alone will
be liable. So that was the conceptnfravhich this whole concept of who is a Independent
contractor and who is a worker. From there came the concept of contract of service and contract
for service. This Contract of service where | directly employ, i am giving you a contract because
otherwise gery worker is a contract worker in that sense. Worker has a contract with his employer
but that does not what we mean by contract worker when we say contract worker. Every worker
has a contract with his employer but the question is whether it is a douitiservice or it is a
contract for service and what was taken as the decisive factor is whether the contract is only for
what work is to be done or also for how the wok is to be done. So the thing came to control,
supervision and control. Supervisionan@ nt r ol di dn’t come as a test
That whether the employer can control how the work is to be done not just what is the work to be
done? Today few judgements have come Jane ment®alefh v. Air India] would say that that
judgement went | think the Union there tried a little too much because they were worketslof
Corporationof India. Hotel Corporation is itself a big corporation, so to say that hotel corporation

is a sham contractor is | think stretching it too far. 8&unhebody Justice Chandru mentioned that
there are 10 percent only in Tamil Nadu who are permanent workers. The all India figures are 94
percent of the workers in India according to the last census that is 2011 are in the unorganized
sector. Mainly unorgamed sectors contract workers. There is a small section in between, there is
another statistic only 1percent of the workers in India are governed by settlement only 1 percent.
So if 94 percent are unorganized t happliesdbon’ t e
percent are those contract workers who get only minimum wages and one percent are the
permanent workers who get little more than minimum wages, who get by settlement. This is

roughly the way in which the cake is cut among the workers. So kg#yainin mind | would urge
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that finally the Industrial Courts are set up and must be guided by Articles 39 and 41 of the
Constitution. We have to see that economic inequality must go. What has happened is that Justice

Chandru off course gave a very biglarery enlightening history of the Contract Labour Act.

One portionmaybe he might have missed, the first Labour Commission in 1967 had suggested,
Justice Gajendr&adkar had suggested the Contract Labour Act, the first draft was made in July
67', May 67was the report of Justice Gajenddadkar, 1st Labour Commission. He called the
contract labour system as pernicious. He said we have to remove it, in those days he had seen in
the mining industry, steel industry government controlled industries there 6@eto 70 % of
contract labour, he thought that was very bad. Today it is 94%. So in those days they had thought
that that is very bad we have to remove contract labour therefore they must bring this law. He had
suggested those same four criterion whield lkome from Industrial CourStandardVacuum
caseandthose same four criterion he had suggested in his this. The 2nd Labour Commission which
came in 98' andjave its report in 2001 Vernraot Justice Verma, it as some other Verma
CommissionLabour Minister Verma. That 2nd Labour Commission had stated a strange thing, it
has reached the conclusion that we have to now accept that contract labour exists and change the
mindset of the workerd.hatis the exactvording that isused. That we have thange thenindset

of the workers, worker today believes that once he getslitegjis there till he retireqydtmindset

must go. But like Justice Chandru said that yes, he pointed out to the judgemeniRrom
Brasswarewhere they say that witglobalizationthe same understanding will have to change.
There is also Justice Harjinder Singh, Justice Singbwdgmentn Harjinder Singh where he has

said that many judges are saying today that with the comugjigladlizatiorwe will have to rethink

what is meant by quality what is meant by.. Globalization may have come but the Constitution
remains the same and until the Constitution is changed we have to go bgdbedtanding. So

what is our Constitution, till today our Constitution contains 39, hHt tve have to remove
economic inequality, we have to fight for a living wage.#wwo r gani zed sector wor
living wage we know that. The reason why they are kept as contract workers is that so that they
will not get the living wage. So we hawe fight for getting a living wage. | would only say that

the construct has to be from that view point, finally. The view point and it has been said our
Supreme Court has said that Art 39 and 49 they may not be justiciable but they are the compass,
they arethe compass for the Industrial Courts. They have to act as a compass for the Industrial
Courts of where we have to go because without that we will keep drifting. So the question as it
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comes off course all these judgements have been put forward | waailw ligave more time, |

think that what has to be gone to is this that is it being used as a cover up this whole contract
system. To keep the workers as workers only for the reason of not giving them the wages due to
them as permanent workers. If it is@er up then yes it has to go, if it is not a cover up, if it is
genuine then there may be soat@anges in the wages, there may be some differences, that will
not for instance, to give an instance, the same $akga's,which he said it was the worker§ o

Hotel Corporation. Hotel Corporation is not a small operator, Hotel Corporation owned center
hotel, Hotel Corporation owned many hotels all over India. Now the workers of Hotel Corporation
were claiming to be the workers of Air India saying that HotepGration is a sham contractor or

Air India control, in those in that case yesSaluja's cas¢éhey have held. Off course it has come

now that there is the test of absolute control. What is the test of absolute control? It has been stated
in that earliejudgement that was of Airport Authority, Airport Authority judgement recently again

it has been stated that the control has to be seen it is not the day to day control, day to day control
will always be with the principal employer but what has to be seémei overall administrative
control. This is the point put forward by tA@port Authoritycase. Following the earli¢taldia

Refinery caseHaldia Refinery, Airport Authority both go on this line, they are 2005 and 2007. |

will if you like we can get,hiey are | think mentioned the. Theyare there in the citation which

are given. They both go on the basis that supervision cannot be day to day supervision because
day to day supervision is bound to be done by the principal employer, so you haveuerake o
supervision. Meaning does the contractor have the right to withdraw the person from this place
and put him to another place? Does the contractor have the right? In my view off course these are
Supreme Court judgements, they have come recently tilepevfurther tested, they will off

course things are changing in a many ways right now. If | have to give my view | would say that
supervision and control has to be seen not only as an overall thing but sometime it will have to be
seen on the basis ofdhactual establishment also because if you are controlling in an actual
establishment then whether the contractor can send you to another place or not remains only an
academic or theoretical question, and it maybe that that contractor has 2 placesnthoygt

the sham contractors are working in only one establishment, then it is easy to settle this question.
If you are working only in one establishment then the contractor cannot send you to other
establishment. But if they are working in two let us $ayg,he never changes, nowl o nthHink

that in that sort of a case it will be held that the Supreme Court if that sort of a case comes, it will
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be held that no, just because he has the right to change from one employer to another they are no
more undetthe supervision and control of the principal employer, so that will have to be seen.
Another important aspect, again as i said we would like to have more time for you but one small
aspect of the matter if | may just take up is the case that camdJumaDevi, everybody is now

talking about Uma Devi's case, and Uma Devi's case has said that all these contract workers come
again and again and they have filed all these cases and they expect to be made permanent, merely
because they are working for a longipdrof time, and this would amount to a back door entry.

Now but again Uma Devi must be kept in my view to where it is a back door entry and it was in
the case where the workers were seeking regularization. We have to make this difference right in
the begnning that when a worker says that this is a sham contract, when the demand is that this is
a sham contract, then it is not a case for regularization. Then the worker is claiming that he has
always been a permanent worker only thingadreated as a coatt worker there is dfasad

and then the veil has to be liftéthat is one method of this. If the worker says no | am a contract
worker but | would like to be treated as permanent worker, if he admits that he is a contract worker,

| am saying not onhadmits, if it is proved that he is a genuine contract then the question will
become one of abolition, merely the worker's admission also may not be éndughll [ asn

saying because finally what the Industrial Tribunal will have to see is the attigabs affairs ,

the mere admission of the worker may not be sufficient. So the actual state of affair reveals that it
is a genuine contractor then from that line of cases like Jane saidGtijatat Mazdoor
Panchayatcasewhich was of the Gujarat Hig&ourt after which th&ujarat State Electricity
Boardcase Justice Sawant and Majumdar and in that Gujarat State Electricity Board 95'they said
that we have to treat both these cases differently, one is a case of regularization and the other is a
case ofwhere sham and bogus, where you are saying, that it was always i have always been the
worker of principal employer. Now this particular case Wea Deviwas concerned only with

regularization. It was not concerned with casual workers, of regulanzatticasual workers..
Justice SJ Mukhopadhaya Casual workers not contract labours

Mr. Sanjay Singhvi: Yes, it was not even contract labour it was casual workers but it is again.. |

am raising it because it is quoted again and again.
Justice SJ Mukhopadhaa: That has already been taken note of in one of the judgements..

Mr. Sanjay Singhvi: Yes, that iCastribeand also.. Hari Nandan..
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Justice SJ Mukhopadhaya:.Uma Devi'scase, Uma Devi vis-vis the labour matters which is 14,

16 applicable to the governme Art 14, 16 is not applicable to the. No no recently.. and if it is not
applicable whether the benefit, one can say back door sighting allegation of, so making a two class
of people. One from the PSU, the other from the private industries, so foreetarization is
permissible and for these people not permissible. So after this when we will be discussing we will
be going on these subjects and it is very good that you have raised with regard to Uma Devi because

now this is a problem they are raisimgmost of the cases.

Mr. Sanjay Singhvi: Everywhere it is being quoted if Uma Devi is a Euclid's theory to put and
therefore now a days, but there have been as Justice Mukhopadhaya has rightly i mean that
latestjudgementoff coursehe will also say, buthere are one or two others therdJB State
Electricity Board vt hat ' s i n 2007 PR $taenEleC@ritity Babrd P. Purahe y
Chand Pandeyn which they have said that Uma Devi cannot overrule Maneka Gandhi because
Uma Devi was of judges, Maneka Gandhi was of 7 judges and Maneka Gandhi said Articles 14
and 16 must be. Then there was anotdarn Nandan Prasad, Hari Nandan Prakad gone
Castribe,Castribe Parivaharkaramchari Sangathana v. MSRTE€. Maharashtra state where it
hascome. In all these judgements they have held that Uma Devi will at most govern a case of
regularization not a case of sham and bogus contract. This is the general that comes out of all this
and when casual workers want to be regularized then there als®&rnhas been, Castribe has
shown that Uma Devi talks of 2 different types of this, what is an illegal appointment as oppose to
irregular appointment, they say if the persons being appointed even though after been working for
many years, da ft hteh erye fdwins itt enagvual i fi cations or
don’'t have whatever is necessary for becoming
If only the procedure has not been followed it is only irregular. Merely becandeyregular
appointment can be made regular by the courts. So that way it has already been held. So therefore
in these questions, it is a very important question which now comes up of Uma Devi, the again |
would go back each time to Articles 39, 41 thHa duty that has to act as the compass for the
courts that the courts will have to see that economic inequality is removed that a worker goes
towards a living wage and keeping that in mind even when approaching Industrial matters, even
when approachingspecially contract labour matters, also keeping in mind that today 94 percent

in the time of the 1st Labour Commission 67' it was 60 to 70 percent, the statistics are given in
their report. Today its 94 percent which is in the unorganized sector. So weectie real wages,
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if we see the real wages of actual construction workers since 72 till today there has been a down.
Real wages have not grown, by real wages i mean yes in terms of Rupees and paisa the wages have
grown but in terms of what you can buitlmhat rupees and Paisa that is what we call real wages

in economic terms. The real wages have been falling right since 72' of workers. So keeping these
things in mind | would once again say that it is you who will be making the law like all industrial
law and | would suggest, all | can say is that | would suggest that that compass which was stated
by the Supreme Court itself to be d@mpasg#rticles39 and 41 should remain the compass, bring

the workers towards living wage and remove economic inegualociety. So these are the ways

many judgements have already been sighted, outsourcing, | am not going to take much time on
that. If my, I'll be permitted 3 minutes, 4 minutes on that, outsourcing as such is basically nothing
but contract labour in a&ase. What do we say when Jane talked of Hussainbhai, Hussainbhai was
a‘rassiwal@in the name of the Hussainbhai talattolelali that is a rope worker Hussainbhai. So the
guestion was where he was making rope at home and then bringing it back, thatuscogs

what today we call outsourcing that word had rarhe up in those days or beedidhen beedi

workers were given to take it to their home, that is nothing but outsourcing, if you like. Today
outsourcing just because it is done by under a big i@ or VPO or something and then done
otherwise the concept in law the relationship is the same. So this outsourcing has not.. Two very
interesting cases have very recently come up directly on outsourcing | will just mention those, one
is 2012 SCC All 553%r 2013 137 FLR page 14, | will give them later, that was a very interesting
case where the UP government had said all class 4 posts should be outsourced as a notification to
the education department, all class 4 posts should be outsourced. Now thamrhewg@and that
notification was challenged but the UP Government has then, the Allahabad High Court has
reached the conclusion that that cannot be done because you will be removing and a certain system
of working and introducing a new system without ggvimotice under 9 a, actually that same thing

had come up in 85'in the caseFadod Corporation Allahabad High Courhas not noticed the
Supreme Courtgudgmentof 85'but the same thing had come up in 1985, Krishna Ayer's
judgement in which he has sakbod Gorporation of Indigherewere contract workers, for some

time the contractor went away, and the wages were paid directly by food corporation to the
‘mukadamwho use to distribute them to the workers, after some time they got another contractor
and put him in place. The Supreme Court held that this is violation of Sec 9a of the Industrial

Disputes Act because the method of payment of wage is one of the iemtiermad in schedule
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IV, what will be covered under Sec 9a, so earlier if the method of payment was direct then to make
it indirect now through a contractor will require notice under 9a, since no notice has been given
under 9a that was struck down, anavés said that they are therefore entitled the workers to be
continued as to be paid directly disect workers of FCI, Justicehalid'sjudgmentand that was

not noticed by the Allahabad High Court but it was independently come to the same conclusion
thanthis case 2013 case where they have said that this sort of a notification abolishing all class 4
work and saying all class 4 work will be outsourced, that is the work, the name given in this.
Another very interesting case division bench of the Karnatagga Gourt, where already a certain
occupation, profession there was abolition of contract labour for that profession. Abolition is there,
notification was issued that now all this work will be outsourced because there is abolition and
employing contract latur, we will outsource it, but there also Karnataka High Court said no, once
there is a abolition of contract labour in a certain trade or occupation then you can no more contract
it outside and call it outsourcing because otherwise that will be nothimgging around, and there

also that notification was struck down. Off Course both these were public sector undertakings so
the matters had come directly to High Court but the principikspply to Industrial law as they

stand today, that outsourcing canm be done in a work which is already been done by permanent
workers without following line, and outsourcing cannot be done for a work which has already been
abolished. So these judgements have come, more judgements on outsourcing will keep on coming
becaise outsourcing is nothing but like Justice Mukhopadhaya has said a form of contract labour,
different form of contract labour. In those daysave daall ittwhenMangalore Ganesh Beedi
casewas there wel i daall ittoutsourcing but the relationshipeated is the same where there is
BPO now, you have the 'Mukadaof those days who use to distribute the beedis to different
workers and like these workers go and work in BPO's or VPO's it is outsourced. Now whether off
course many different, | am not talg about the BPO's which were for the foreign companies and
whether they will be therefore entitled to be employ. All those questions are wholly different, they
will come into many other considerations including of foreign International Law etc., buadtam

on that right now, at least within the country when a company outsources which they are doing in
big ways now because now right since the 70's earlier it was only the ford system, large assembly
lines one after the other. Now it is called the Toyogfsteam, it is called the just in time system

used by management and that system is nothing but outsaurbatgneans you have the milcra,

if today you need four tyres |11 pick up f
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manufacturer is no me a part of the car manufacturer. The tyre manufacturer himself will be
getting rubber from different place getting probably the tyres molded in one place, so there will be
a molder, there will be a deferent so this is all outsourcing. The system likeidkistice Chandru

had pointed out in the beginning right since the Whitley Commission 1930, the Royal Commission
which he said that was Whitley Commission. The Whitley commission had put it forward that we
have to remove all this middle man and seerda relationship for what it really is between the
person who is contributing his labour and the person who is earning the profit. So that is all | would
say right now rest we can discuss later. Thank you

Justice SJ Mukhopadhaya Thank you Mr. Singhvi. Nw if you look into the session wise topic,

the first session contract labour issues and challenges, the session two is problems of outsourced
labour and it continues with the third session unfair labour practice. So in fact the third session has
a direct elevancy with the first and second session. ifiredsetis one and deliberation here is

just to find out and to see ensure that your mindset goes in a manner which will be balancing both
the labourers at one side and the industry at one side. It canasttbation like you know, some

of the states where industries have been closed because of the labour problem. Simultaneously it
cannot be a problem if you think that the industries will grow without the growth of the labourers.

A balance is to be maintad and there comes your role. Now we will be asking you, the
hypothetical session means certain questions, you raise one hypothetical question with regard to
both the sessions combining together that what are the problems you face, that this is the situati
the problem faced, anyone of you, give situation a. Yes from this side. Any problem you have

faced in these matters.

Participant: A worker has been outsourced by a particular company, he works for five six years,
then that dismissal put him out of thebj then the worker files a petition for reinstatement,

reference.

Justice SJ Mukhopadhaya What do you mean by outsourcing?
Participant: Outsource like a contractor, like a company
Justice Mukhopadhaya Like a contract labour?

Participant: yes like a cotract labour. A contract labour give a labour to a particular factory. The

owner of the factory says we are, we were not responsible, it is the company who has given up
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labour. Now the labour files a reference under say 2(s), before labour c/m that caredbhdn

what to do? Can he be reinstated and we can ask the company to reinstate him?

Justice SJ Mukhopadhaya:Anybody who'll be giving theeply. This side somebody will give a

reply. The workmen is engaged by a contract by a conabetirerggiven to a company and his
service is terminated. What will be the nature of order you can pass and what are the factors you
can look into. Now all deliberations have been made by the 3 speaker.

Participant: | think my lord it should be regularization.

Justice SJ Mukhopadhaya It is a matter of termination first. Yes it is with regard to termination.

He says termination is by contractor.

Participant: Company kesaamnenahi ho sakta order, woh contractor &amnekar saktehai ke

unko reinstate kardo

Justice SJ Mukhopadhaya Who will be making the reference? What will be the reference? If

that is the reference what will be the answer?

Participant: Whether the employee should be reinstated?

Justice SJ Mukhopadhaya:lf that is the reference what will be thaswer?
Participant: the answer will be no.

Justice SJ Mukhopadhaya No, no. Either yes or not the. Whether termination is good or bad.

No no term of reference is.. What will be the reference first?

Participant: First question is who is the employe¥?hether employee will be entitled for

reinstatement?

Participant: Sir, | will tell you. What are the prime consideration i such type of question. There
is one line reference, whether the workmen has been terminated illegally by the management and

if so what rdief is to be granted?
Justice SJ Mukhopadhaya: Yes

Participant: This is reference we receives. What comes in the plaint afidhlemen?l will tell

you the entire case, what comes in plain he will not specify, he will say i am the employee of the
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management, | have been appointed on such and such date and i am doing this job. On such and

such date | demanded these facilities which were legal facilities not provided.

Justice SJ Mukhopadhaya Therefore, there are two opinion | find here, you sayéference

will be with regard to the question whether the termination is legal or not. So ysupgesed to
answer the question, either yes or no. If it is yes then he is to be reinstated. Where to be reinstated,
by whom to be reinstated? He says that 8hould be the first question. But is it not the second
guestion> If it is illegal if the termination is right, then where is the question of reinstatement/ The
guestion of reinstatement will come only if you decide the case in the favour. Then thenquest
may be raised by two employer you know one is the contract labour who may say that actually
they are doing the job otimere so they have not allowed me to continue, if they say that my
contract is no more or | have been reduced from 10 to 5. | wasd &slgive 5 labourers or 10
labourers, now they have said that | require 5, so naturally | have to remove 5, so reinstatement if
you say that the termination is bad, you hold that in such and such violatioadseinstatement

Then what will be the order you'll pass? Because leeneinstate because 5 is to be taken by

them.yes who will be the employer and where to be reinstated ? What sort of order can be passed?
Participant: One thing is that we could give closure compgiogs to him.
Justice Mukhopadhaya That is the easy way

Participant: first we are to sight the relationship between employereamaoyee, ad if we find

that the contract is sham and camouflage then the questions will come, that this person was
working for the principal employer and for that reason | have to see the contract agreement also i
have to scan the agreement comes tot the court i have to scan whether the agreement is a sham or
is it genuine and if we find and the evidence comes | have to seedieace after see the evidence

with the agreement and | have to come to a conclusion and | have to follow the guidelines given
by the Supreme Court since we have decisions, applying those principles | have to come to
conclusion. If | find that person &contract laborer, | have very few number of cases, | have only

35 cases in my Industrial Tribunal but out of 35 I think 12 cases of this type of contract labour
cases. The person is , what is the plaint is that application is | am a contract labausdalita

work for this principal employer but what he says | have been terminated from service but he
doesn’t mention who terminated his serv- ces a

wages. | am facing this problem in this sort of cases.
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Justice SJ Mukhopadhaya:Therefore, according to you that pleading coupled with the evidence

will be the factor for determination as to who will be the actual employer. For example another
example is given one is 5 cottled and therefore 5 are retrenchdetlemegample is that the

principal employer says he is dishonest, allegations are made against him, no proceeding nothing
is there, he says the contractor I don’ t nee
contractor he remove you or retains yeithout anything, then what will be the procedure? Who

is the principal employer? What will be the amount? Yes. Again the evidence. The contractor is
supplying 10 | abourers to the principal empl o
other peren. The other employer is asking the contractor that this man is a corrupt one, so making
all egations against hi m, and says I don’ t re

terminates.

Participant: Thentoh contractor is the principal employer, tethe immediate employer of that

person because termination right power is is with the contractor not with the principal employer.

Participant: Sir, | have a slight different view, if misconduct is alleged against the workman,
necessarily an inquiry haste conducted against him, but here is the case in which the termination
is done by an employer. First of all the Tribunal or Labour Court has to decide the question as to
who is the principal employer. Then the second aspect comes up whether the éamgbgment

or termination is on the basis of misconduct alleged against the workmen. If misconduct is alleged
then an impartial inquiry has to be conducted observing the principles of natural justice wherein
the workmen must be given the opportunity tpresent himself and defend himself. Then only

termination becomes legal or illegal.

Justice SJ Mukhopadhaya So if the termination is illegal and reinstatement is to be made then

what will be the position that we are asking the where he is to be reif?stated

Participant: If the outsourcing or the contract is a camouflage or bogus then he will have to be

reinstated by the principal employer for whom he has been

Justice SJ Mukhopadhaya | will be requesting brother Chandru that if you can give them a little
bit guideline about this, about the evidence, allegation, and reference. You know how the reference
is counsed that is whether the termination is so and so, if he says that because of the allegation.

You know the other side says the evidence is in recordfaerd you say that it has not been
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followed then what will be the order that will be passed? What are to be looked into? These are

the matters my brother Chandru will explain it in little so that there should not be any confusion.

Justice Chandru: The queBon posed is not very simple because there is enough judicial
precedents where you'll have to come to some term with the precedents themselves. First if a
reference is made improperly, the employer will say this reference is bad. The principal employer

will come and say | am not their employer and therefore the reference is bad to the extent | have
been made a party. So there are enough judgements on both sides, you'll have to reconcile those
judgements. In fact there is is a ldteglgement in 2015 by gtice Kalifulla. He says reference is

bad. The issue was that contract labour wanted regularization with the principal employer. The
contract is terminated and the contractor sends away the workers, now the reference comes, when

a reference does comes,igptite should exist or apprehended. Now Justice Kalifulla has written

in this Sudhamith Coal Washery Bharat Coking Coal ttase 2015 2 SCALE 153 at page 5 of

your papetbook. He says this is not a case where a dispute exists because they are already
term nated. Question of regularization doesn’t
dispute. According to the learned judge once you are terminated the question of regularization
doesn’t come. Then the next @thetsrrinaton, chalermge s, t |
the termination on what ground? The worker sai
any compensation before retrenchment. Now the learned judge says that you'll have to make a
separate claim on that, whetherytheve been retrenched, how long they have been working,
whether eligible for? So the today more and more this question is complicated in the sense there

is only two ways of looking at the things, 1) that you'll have to see the reference in a largdr contex

a judge has to see whether the reference is vague or very clear or you'll have to read the reference
in such a way that 10(1) doesn’t become meani
Uma Devi case, Uma Devi case says regularization is nottlrothef recruitment, somebody

cannot say please regularize which means you are getting into the job. Now Uma Devi says the
recruitment is different from regularization. Now in those cases thexesisall answer which has

come in a judgement from comingder the Bombay Industrial Relation Act and the prohibition

of unfair labour practice and the recognition of Trade Union Act that is reported in 2009 8 SCC
page 556, Maharashtra State Road Transport Corp. v. Castor B Rajya Karamchari
Sangathangathere is me small silver line where it says, Uma Devi arose under 32 and 226, it does

not take away the power of Industrial Court to go into the question was there an Unfair trade
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practice? | think the next session that issue will be discussed. In fact the jaggesaild Uma

Devi is an authoritative pronouncement for the proposition, where Supreme Court under Art 32
and High Court under Art 226 should not issue directions of absorption, regularization of
permanent or permanent continuance of temporary, contracastal, daily wage or other
employees. Unless the recruitment itself was made regularly in terms of the Constitutional scheme
Uma Devi does not derive the Industrial and Labour Courts of their statutory power under Sec 30
of the Maharashtra Act, Sec 32the Act, the order of permanency of the workers have been
victim of unfair labour practice on part of the employer under item 6 Schedule IV where the post
on which they have been working exist. Uma Devi cannot be held to be have overridden the powers
of Industrial and Labour Court in passing appropriate orders under the Prevention of unfair practice
Act Once unfair labour practice on the part of the employer under item 6 of Schedule IV is
established. Now what applies to the Bombay Act also applies tahteelndustrial Disputes Act
because in Industrial Disputes Act now Sec 2 ra defines what is 'unfair labour practice’, the Sec
25T prohibits unfair labour practice, 25 U provides imprisonment for unfair lgdsaatice. What

is an unfair labour practias set out in V Schedule. However keeping the workers internally as a
substitute, as casual is an unfair labour practice. So there termination is suppose you hold it was
an unfair labour practice on the part of so called principal employer then in wisiemothing
prevents you from giving a relief. For example the V Schedule read with Sec 25T, there is no
procedure for enforcing those provision, there isearatenechanism. So, the industrial dispute
comes before you, you can also apply 5th Schedwléfane workers are able to establish that it

is an unfair labour practice, nothing provides you from giving relief. Though this judgement in
Bharat Coking Coals slightly pick out because they have not gone into other issue and at page 7,
they said what@mes to an end by the influx of time or as per the terms of contract employment
or by termination by the employer then in such an even the relationship of employee employer
comes to an end and no longer subsists except for the limited purpose of exaharegglity

and correctness of the termination. The issue of absorption of 39 workers was decided in their
favour as the issue came for adjudication when their services are still persisting, merely because
the workers in both the references were workmgne project by itself was not enough to give
them any right to claim parity with that of other, very unfortunate because there is a larger bench
judgement indaipur zilla Sugar factoryWo r k ease@vhere the Supreme Court said, worker need

not raise a dispute if a matter is pending and thenefrigction of Sec 33, they need not raise

34



separatedispute because what is mandatory under the statute, one need not raise a dispute.
Therefore the courtan grant relief not withstanding there is no amendment to the reference. If
you come to the conclusion, termination is bad since the termination comes during the pendency
of the regularization issue and the employer has not sought for permission taterthem in

which case the relief can be granted in terms of Jaipur Zilla'sTdse& my oginion Id o rknow

whether the Supreme Court will agree or not.

Justice SJ Mukhopadhaya:No, when | am before you | am not as a retired judge of the Supreme
Cout, | am a learner like you. | come to for learning. | will be telling you one thing because if the
reference is no. 1 that termination is bad, your prime duty will be to decide whether termination is
bad or not. It will be followed by another reference thhat will be theconsequentialelief if it

is bad, there actually what brother Chandru is highlighting. There gives a discretion to you. The
consequential relief maybe that you dont allow reinstatement, you say take wage for the reasons,
you know therare allegations etc. You say reinstate, principal employer, main employer reinstate,
you find that actually they are hiring and firing, | engage a worker for about 7 months, 8 months,

1 year, 2 year, 3 year, now they have raised the question of regigarizatl they have been
thrown out. You say this has been violated reinstate but as the basic issue they have raised
regularization pending matter i.e. 33 and if because in the garb of some other thing that my power
to terminate because he is a daily wagen in that case you have also the righdeoide what

relief is to be given, and you say not only the you reinstate because of these reasons for which we
will be going to the next session unfair labour practice, you can also direct to give reinitate in
regular post. Scale of pay, regularization, i have my own feeling and perception there is nothing
like regularization in service jurisprudence or in labour jurisprudence according to me. The
qguestion of regularization have come if there is somethiregular then the question of
regularization has come, there is nothing like regularization, it is simplicitor grant of regular scale
of pay and there we will be coming in the next session, that how you can grant the relief because
the moment you coin theord regularization Uma Devi will come. If it is a PSU then it is very
difficult Article 14, 16, Uma Devi say, one of the judgement say art 14, 16 is above the labour law,
so if Art 14, 16 is above the labour law how the back door employee can be regulariane of

the judgement has been here quoted reference is not there at page 98, curiously that was judgement
in which | was also a member, page 98 if you look into and if you get it in SCALE or you can also
download, this isDurgapur Casual Workers Uon, in this case distinction has been made
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between the Uma Devi's case and labour matter. Article 14, 16 qua non following the Art 14, 16

is not attracted for the private industry so, whether the labour law will be different from those who
are in the priate industry and those who are in the, so Art 15, 16, therefore they cannot be
regularized and Art 14, 16 is not attracted for the private industry, they can be regularized. Is it the
law prescribes making a class amongst theaks. Whether that will baalative of Art 14 or not?
Therefore that have been discussed. First quote says that in the matter of termination 25 F or where
unfair labour practice has been made, you'll have to give reply only with regard to unfair labour
practi ce. Yo lerigsaerwithbut raising the issaeralootit the labour court giving an
opportunity to the party that your entry is a back door entry. If back door entry is there, illegal
void, then it is there. Therefore, first a reference or you raise this dispute shgi¢istion should

also referred. Then the laborer can be given an opportunity to defend who can say that there is
nothing like back door appointment but that is a judgement, we will have to be more practical.
Frankly speaking if | am there, merely Uma Diave not granted relief, no i want to grant relief,

| am going in that one. Therefore, initially | sidm not talking like a judge. | have to grant relief
because i find there is unfair labour practice. Then what relief, that relief we will be digcumssi

the next session, but keep it in mind main thing is the mindset, anywhere you find that there is a
problem occurred due to this outsourcing and contract labour and the evidence is there to grant
relief then consequential relief must be granted. Bherer has no money to pay 5 lakhs to a
lawyer or 10 lakhs to a lawyer. His engagement will be either himselfraargh labour union, or

a 500 Rslawyer. So that will not change the complex of the case that will not take out the merit

of the case. Pleaty should not be looked into stringently, evidence is a fact, they will produce
evidence and your application of mind should be humanitarian approach. It should not be such that
the industry will be affected mbhahal | was®dwhendust r
i became a judge by one of the Supreme Court judge that you have been given a power like an
atom bomb you can show it but don’t throw it.
flourish but simultaneously ensurethaa bour er s t hey get their dues,
industries, no no you are there because of labourers, if labourers are not there you are not there,
you will not be a labour judge, you are there because of the industries. You are thereato give
solution to the dispute, for settlement of the dispute. So your prime duty is to settle the dispute.
Therefore whenever there is a question please there is no straight answer. If you answer of

termination is that the termination is bad because terromadi different, this followedthis is

36



followed or not whethemllegation, no allegation, opportunity given or not is independent.
Automatically there will be reinstatement. Now reinstatement if he is a daily wager you can say
daily wage to the work he waloing with the employer, with whom has there you can say so.

What Isaid in a case where others have been removed, retained and he has been, if the senior has
been retaingdvhether the juniors have been retained? Are those things are the factonetwéed

before termination? You will have to see if it is allegation then without application of mind by the
contractor, merely because the principal employer has stated, then whether principal employer is
also liable or not, then if there is a pleadimghas worked for 10 years and they are giving them
daily wage and if you are clothed the power of regularization, consequential relief is the answer.
Not no reference is required because if the second question is what consequential relief you will
be geting, you are clothed with the power or further you are asked what consequential relief, its
for you to decide work for so many years, this is this is, these are all the evidence, not denied,
regularization now what regularization i will be coming in thetreession. You want to add

something Yes.

Mr. Sanjay Singhvi: Off course everything has been already said but one or two things, one is |
think thatGujarat State Electricity Boahse that same question has come up and almost answer

it as all these thigs. The question had come up very clearly. There they were workers employed
through a contractor in the Gujarat State Electricity Board and they were dismissed exactly like
you said. The reference was, the reference is also given in that judgement.efleceivas

clearly whether they are entitled to be reinstated with full veaffes in Gujarat State Electricity,

though they were workers of the contractor and that being the reference it went up to Supreme
Court and Supreme Court said that the indusadglidicator will do two three times. First this is

what was laid down, first they will see whether the contract is sham or bogus, if the contract is
sham or bogus they will directly grant reinstatement. Even if the contract is not sham or bogus the
industial adjudicator reaches the conclusion that it is a genuine contract. That will not be the end
of a case then they will stay there hands, stop the case at that point and ask the state Government,
refer it to state governmertb take a decision whether tkeshould be abolition of the contract. if

there is abolition then that second part of it then there will have to be another dispute made by the
permanent workers , that these workers should now be reinstated, or taken back, that can be gone
into by industial adjudicator in that same matter. This is the way, off course it is an elaborate
thing. Later on Air India had said that no no that is too elaborate, we should take it shorter after
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that SAIL overruled Air India, but this is there that even thoughwihieling may be give as can

he be reinstated with full back wages with the principal employer, it can be gone liedst at

this stage, if sham and bogus directly it can. So up to that extent Gujarat State Electricity Board
has not been either overruleddisagreed with in my view.

Justice SJ Mukhopadhaya:There is a break, we will be here again after half an hour and while
going on the question of this unfair labour practice we'll practically continue with the topic.
Therefore though only my name hagbeshown but | think all of you will have to play a role in

the matter of unfair labour practice. That means those who are on the chair and those who are off

the chair, on your side. Thank you.
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SESSION 3

Justice SJ Mukhopadhaya:Good afternoon, now this session we will be dealing with Unfair
Labour Practice, Unfair labour practice protection and remedies. Practically we will be going on
discussion the hypothetical discussion in this session and apart from your discussiorei will b
requesting my all good friends who are there in this side also to take part in this for clarification. |
said in the very beginning that |1 not be ta
what is unfair labour practice and simukansly regularization. | am asking a question. Is there
any terminology used as regular except the judgment of High Court and Supreme Court and your
judgment? Is there any word regularization used in service jurisprudence or in labour jurisprudence
in Industrial Disputes Act or any other Act the word regularization is there? Anybody has
knowledge, my brothers and sisters? Anywhere any law speaks of regularization, then you can
show me. For my personal perception i was talking with brother Chandru, theoquekt
regularization will come if something is irregular then the question of regularization will come.
Now for example if an appointment is illegal for an initial ab initio void then regularization will

be attracting Uma Devi's caget 14, 16, you canot regularizejnitial appointment is bad, back

door entry. | am not criticizing Uma Devi presumes and on the basic fact of back door entry but if
there is no back door entry, if the entry is straight, i am asking a question to myself and for your
reply, row a daily wager will be appointed? An advertisement to be issued, name to be called from
employment exchange, a merit list is to be prepared, how that is to be done. So this you'll be
keeping in mind before deciding the case as to what procedure hdsleead. Second thing is

if you go on this unfair labour practice then you will have to go on the definition of Sec. 2 (ra) |
hope. Look into S. 2 (ra)..Unfair labour practice means any of the practices specified in the Fifth
Schedule'. Now we will go tthe Fifth Schedule. Please open fifth Schedule, page 105. Now
anybody will read this fifth schedule? Yes.. No.1: on the part of the employers and trade union of

the employers.

Participant: restrain from or coerce, workmen in the exercise of their rightganise, form, join
or assist a trade union or to engage in concerted activities for the purposes of collective bargaining

or other mutual aid or protection.
Justice SJ Mukhopadhaya:Now come to small 'a’

Participant: Threatening workmen with dischaogelismissal, if they join a trade union,
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Justice SJ Mukhopadhaya:this we will be keeping in mind. What type of cases they generally

come before us then,

Participant: Sir, (b) Threatening a loefaut or closure, if a trade union is organized, (c) Grantin
wage increase to workmen at crucial periods of trade union Organizations, with a view to

undermining the efforts of the trade union Organizations.

Justice SJ Mukhopadhaya Please also keep this in mind. Granting wiegeeaseo workmen
at crucialperiad of trade union organization with the view to undermine the efforts of.. Now you
have a Trade Union which is the recognized trade union the biggest tradeRiméoaseparate
trade union they have formed who are actually more close to the managemendbnNbeir
request they increasemethingso that more people will join there Union, no unfair labour practice

when we are talking about. Then,

Participant: to dominate, interfere with or contribute support financial or otherwise
Justice SJ Mukhopadhaya:then come to 3

Participant: to establish employer, sponsor trade unions of workmen

Justice SJ Mukhopadhaya So that we were saying, sponsored, encourage or discuss membership
of the trade union, this we have just going shortly. Discharge or dismiss tkem&oby way of
victimization. You know so not only 25 F, when we were talking of earlier that somebody has
done this and therefore throw him away, You know discharge or dismiss workmen by way of
victimization not in good faith but in colorable exercisetloé employer's right. Therefore,
discharge or dismissal is not only 25 F or any other provision, this is unfair labour practice, not
only violation of the provisions of the certain provisions which you decide unfair labour practice
also includes this typef discharge and dismissal one should keep in mind, just casually I am
highlighting. Then 'c’, falsely implicating a workmen in a criminal case, for patently false reasons,
unfair labour practice. On untrue or tempered up allegation of abuse without lieaviter
disregard of principles of natural justice in conduct of domestic inquiry or with undue haste. So
not rules of natural justice. You know unfair labour practice in the matter of discharge, these are
various aspects which has been highlighted f@canduct of a minor or technical character
without having regard to the nature of any particular misconduct or past record of service or the

workmen they were leading to a disproportionate punishment, unfair labour practice. So
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proportionate punishment nSupreme Court judgement is not required, these are the things which
have already been codified. Then come to abolish the work of regular nature being done by
workmen and to give such work to contractors as a measure of breaking a strike'. So regalar natu
work abolish give it to the contractor. Then to transfer worker malafide from one place to another
under the guise of following the management policy. You'll find in many cases you know, one
workmen is transferred to north India to extreme south or &kmen from south India is
transferred to extremely. Actually its a penal transfer, so that is also unfair labour practice, so the
moment you come to the conclusion, this is unfair labour practicertbénng to do with whether

the transfer is penal or hdrhese are the factors which are there, then insist upon the individual
workmen who are on legal strike to sign a good conduct bound, ascartigion to allow them

to resume work, to show favoritism and partiality to one set of workers regardlessinfNot

gone on merit one set of worker the benefit given, the other set not given.

Tenth is important, please read it 10 very slowly. To employ workmen as badris, casuals, daily
wagers, or temporaries, on temporary basis, now temporary is also gegtihay Iservice, regular

pay casual is getting daily wage etc. or contract basis badlis are there and to continue them as for
years. For years together 5 years, 10 years, with the object of depriving them of the status and
privilege of permanent workmen, sehat they are depriving the status and privilege of a
permanent workmen. So if you say unfair labour practice, what you can grant? If | pass an order
give him status and privilege of permanent workmen. Whether it will be incurred as mentioned in
scheduleV. is it regularization? Whether they will be getting the same benefit or not? If it is
directed to give the same status and privilege of a permanent workmen so status and privilege
includes everything, everything, so the moment you couch the word regtitam actually on

this basis you'll say regularize, make him permanent. These are the common word which we are
saying and sometime you find High Court will say no regularization, not permissible, alright no
regularization is permissible give them stadns privilege of permanent employees. Let them be
happy with that. You will be happy, workmen will be happy and let the employer be happy and let
me see which court will quash it that it is Uma Devi's against. Uma Devi has not created that if the
statusopr i vil ege, Uma Devi said don’t regul ari ze,
misnomer. Regularization means give the regular scale of pay that of a regular employee. Actually
what they want, also | should be treated like a regular emplbgeeuld be given a regular pay

scale, | should be given my seniority, i should be given my advantage of promotion. So if that
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privilege is given privilege includes everything, not only and status means status includes your
status also. The moment the othell get it they will also get so it is very important to couch,
therefore | was saying that with the first two things it is the judging who will be writing the award.
His application of mind, you know in cricket sometime you bowl straight, fast bolmihgome

time you have to go for googly. Dusra. Whatever you call it, you'll have to evolve and I'll be
requesting because Isaidthatm r eal |l y i n mess when you talk
word butl find a better word, giving a status gmuvilege of a permanent. Privilege of a permanent
employee is that he cannot be thrown out without a departmental proceeding and this is applicable
to temporariesl have appointed a person on temporary basis in the regular scale of pay but he is
temporay for years together make him permanent, court will quash it. You can say that give the
statue of permanent privilege of permanent, court will not quakiovt.you are directing, so play

with the words which you have been empowered by the legislaturenekceed. The moment

you exceed a judgement will coméma Devi, now Uma Devi is theudga and therefore will be
having the respect for her but apart from that there are other devta's, we can take the course of
them, Shiva is there, take the courséiai, this is Shiva. If the status and privilege, then come to

the next. To discharge or discriminate against any workmen for filing charges or testifying against
the employer in inquiry or proceeding relating to any industrial dispute. To recruit workmeg d

a strike which is not an illegal strike, failute implement award, settlement or agreement, to
indulge in acts of force and violence, to refuse to bargain correctly in good faith with the
recognized trade union, proposing or continuing a-lmekdeemed to be legal under this Act. So

this is on the part of the Trade Union, now we are not going on lleagusegenerally
themanagement do not move thatfair labour practices byou know Trade union. There if the
Trade Union v. workmen is there th#re next one on the part of the workmen and trade union
that will be there. This is | have just highlighted but the discussion will be from you end. How
you'll be dealing one case or the other case, taking into consideration again the earlier questions
raised by us in the matter of discharge, in the matter of regularization, in the matter of because
these questions we were deciding. Now what are the situations in which you can grant relief?
Please raise a question and one of you will give the answeravgsdy has any, who have gone
through the judgement of Uma Devi? Anybody has gttmeughthe judgement. Uma Devi
judgement says the 5 judge constitution bench judgement. Uma Devi Ill, no nono Uma Deuvi lll,

there are three Uma Devi judgement. Uma Deviuma Devi Il, Uma Devi lll. 1l is the
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Constitution Bench 5 judge judgement. They say that back door employee, the daily wagers have
been presumed to be the back door employee. First they are presumed and then they say you cannot
regularize them becausewill be violative of Art 14 and 16 but curiously in paragraph 53, one
time amnestyin violation of Art 14 and 16. In violation of 14 and 16, | am five judge | can do
anything violate 14, 16. You are a labour judge yaau nPlease irregular appointmerarh asking

a question and therefore in very beginning | asked what is irregular appointment, can be regularize,
there cannot be any other question of regularization is not there. What is irregular appointment?
What is irregular appointment and what is bador entry? In 25 F if unfair labour practice is

there then you cannot raise the initial appointment because that is not the question of reference is
the judgement in that Durgapur Cement. Durgapur Cement says, discussing Uma Devi and other
two judgement iyen earlier which brother was showing that when a matter of 25 F, when the
matter of termination, discharge from service is coming, your reference is only with regard to the
discharge. You cannot raise and another issue that you have illegally appmuotkeye illegally
appointed them and therefore I'll be doing another illegal work, another illegal order passing order.
If you raise the dispute in the initial stage that his initial appointment is bad, the workmen can give
reply. Now initial appointmentannot be badhecausdhey wanted it for immediate effect. 20
people on daily wage, how they can say it is bad, they can only say that it was not required. | was
giving another example, then court says that you cannot say 14, 16 with regardsdaiffStgnt

and for private industry they can be regularized, no, regularization has nothing to do with discharge
from service, discharge from service has to be looked into from this angle. One whether the
procedures have been followed or not, second thing whiettmes within the purview of unfair

labour practice. Regularization when you are talking of then you'll find regularization is not there

if continuous is there and in that case you can simply direct to give the status and privilege of a
permanent emplae. That will be suffice, everybody will be happy. Problem will be in some
cases. There are problems, that problems you'll have to highlight it that | have faced this problem

in one case.

Participant: Workmen, his appointment have been new appointmeeftain period, after one

or two days break then again the similar appointment is given and it is continued for 5 or 6 years
or 10 years whatever, then the workmen is discharged saying that your term is expired now your
contract is not renew you are out thie service workmen comes to the court saying that my

Termination is illegal the management come with plea that he was appointed for fixed term, term
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expired and it is notetrenchment, 2 oobb will apply sbe is not entitled to get any wages or

reinstaement anything else, so this is the problem.

Justice SIMukhopadhaya: So 240 days he has continued then there is an answer. If he moves
before the court first of all reference has to be there, you know every two days break they are
continuing then two dag break you can say continuous one year is thdeenono 240 days is

not 365, two days include that you know if 240 days is ttiexe he has worked for a year. Daily
wager you know tell to employ workmen badris casual, casual includes daily wagelso. So

if 240 days is there then he has worked for 240 days, one year break, no break ysdy .t

Participant: Question is discharge hai after the expiry of contract.

Justice SJ Mukhopadhaya Please this artificial break if the workmen moves aganesartificial

break, the reference will be one, if the workmen is continuing you know | give artificial break
again continuing and he is continuing for 10 years. He can show that this is artificial break
otherwise my continuity is 240 days every yeéan. u 'hdvé to write a judgement in a manner to

show that every year he has contributed for 240 days and therefore continued in the service. Years
together, what is the language years together, years together has to be read in context with other
provisionsof the law. One year means 240 days. Am | clear? So why you count that if you have
to write a judgement you say 240 days this year 91 240 days 92 240 days 93 more than 240 days

95, so for 1Qyearshe is continuing, because what is the language in 10. Meadd
Mrs. Jane Cox:There is a division bench judgement in Bombay High Court saying that..

Prof. BT Kaul: There is a Supreme Court judgement direct on the i&tate of Rajasthan v.
Rameshwalt.al Ghilot, Supreme court very clearly says in that judgeimdmen the appointment

is for a fixed period unless there is a finding that the power undEru2e'bo’ was misused or
vitiated by malafide exercise it cannot be held to be illegal. In the absence, in its absence the
employer can terminate the servicesgarms of the letter prepared unléssa’ calorable exercise

of power. So where you arecontinuously giving these artificial breaks and fixed some
appointments, theolorableexercise of power, therefore you as a Industrial adjudicator are within
your fight to hold that this is not the case which is covered by 2 oobb, very simple you can take

the help of this judgement.
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Justice SJ Mukhopadhaya I will be going on Supreme Court judgement, what | am saying you

is go to the language first. Please if you read the language, your question's answer is in the
language. What is casual? What is casual worker? | am asking a question to me. What is the
difference between a temporamprkers? Casual worker will do workvery day so there is a
terminationevery dayand there is employmeevery day If he is a casual or temporary, now it

says that casual or temporaries and to continue them as such aocasomgdorary or badli for
yearstheyd o rsaytcontinue them, contingleem for years thegt o nsaytthat two day one day
breakevery year you are taking me except, you know some places you'll find there are seasonal
workmen, seasonal workmen's there dagdifferent, they are taken for 3 months 4 months in a
season and then their services are terminated, they do some other work in other session, so they
may have a right to work again in other session butdheyrhave a right for this regular status,
status of a permanent employee or privilege. But daily wagers even if break because they are
continuing for years together, without any break language is not there. Therefore keep it in your
mind that we will be going on language and count this languageunjydgementT h a 240 s

days more than 240 days and so and so and | find that every year ¢@nhiasedso he has
continued foryears together. It is hoyou write an award, if you say there is a break in service

you can say, why it cannot heecaus@40 days he has worked therefore he has worked for year.

Am | clear? That is already there in the definition.

Participant: But My lord the question is of 2o00bb, there is prior judgemenBatala Sehkari

Sugar Mills,which clearly says 2o0o0bb means those whwe been employed for a fixed term,

there is big difference between theses and that is the exception to the retrenchment that has been
defined under 200. That is bb is exception, that wherever sir, in majority of electricity companies
employee has beemgaged for 60 days, for 90 days, for 120 days and thereafter a break of say 1

month or 3 months or 4 months. He is again being employed on contract basis

Justice SJ Mukhopadhaya:May | ask you one question? 2ra is dependent on 200? 2ra is
independenunfair labour practice. It has nothing to do with you know with termination, in the
matter of termination you can say 200 etc., fixed wage etc., unfair labour practice will have to
seewhetherhe is coming within the for corners of Schedule V. If four eosnof Schedule V

shows one of them have been violated you will say unfair labour prdaismhargeas there it has
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nothingto do with 25F. You knowd o rgbd dn the main law, discharge, discrimination, that is the

reason | was reading each and eva@ayseof Schedule V. Schedule V is independent of Sec 25.

Participant: Sir | have a doubt to ask. | have a practical problem which says, there was a, is a
permanent employee who has been transferred by the employer to a far of place, he was working
inKerala,he was transferred to Madhya Pradesh. He
obviously did not join there. The management found it as a misconduct, the management appointed
an inquiry officer who conducted an inquiry in which off course, ardemployee has got
sufficient opportunity to participate. At last after the inquiry, the inquiry officer laid a report
finding that there is misconduct on the part of the employee in not joining at the place where he
was transferred, then consequently tteport was accepted by the management and the
management terminated the service of the employee. The employee raise industrial dispute and
the government referred the matter to the labour court. When the matter came before the Labour
Court the employee rsed the contention that the transfer amounts to malafide which is an unfair
labour practice contemplated under 7th category of Schedule V. Whether the management raises
the objection that he cannot raise the question of unfair labour practice regardjougshien of

termination because it itself is a question which he owe to have raised as a dispute.

Justice SJ Mukhopadhaya Now if | write an order then I'll be writing an order that the transfer

of the workmen is malafide and violation of clause 7 whigfoants to unfair labour practice
coupled with discharge from service or dismissal of the workmen by way of victimization. As in
clause 5, so if | refer clause 7 and 5 together that both attracts unfair labour practice. First you do
7 violate and then youislate 5, 5 is to discharge or dismiss workmen by way of victimization.
You go otherwise I'll dismiss, so first you violate 7 then you discharge me, it attracts 5 also. So in

both the case if you simply stop at 7 then court will say bad, if you say 7..

Participant: Sorry to interrupt, if it is a service condition that the transfer is a service condition,

in that case also it will be this thing?
Justice SJ Mukhopadhaya:No No malafide only. 7 is transfer which is malafide
Mrs. Jane Cox Even if there is powe

Justice SJ Mukhopadhaya Please read 7, let us read the language, to transfer..
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Participant: If the standing orders haschusethat you are liable to be transferdeeicausef he

is working..

Justice SJ Mukhopadhaya;Please read 7. There is italic wothere. | want that you should
answer. There is an italic word. So first you'll have to prove. Mere transfer will not do. | have been
transferred fromKerala to Chandigarh not, did | show it is malafide and once malafide is

shownthen only 5 can be attrial.

Mrs.JaneCox:and t hen it doesn’t matter even | f t her

stay it.

Mr. Sanjay Singhvi: On malafide there are so many cases and the question is what post are you
send to? You'l |l s ekeralatedhantdidgaron whatgasteveethérthe praplet e r
the type of work you are doing there are sufficient people to do that work in Kerala
alreadyWhetherthere are that type of people in Chandigarh having that, supposing you are sent
as a welder, now one mite let me just complete, you are sent as a welder then all this will have
to come in evidence. Whether they have extra welders in Kerala and whether they have vacancy
for a welder in Chandigarh? Or whatever may be this, so all this will have to benésetine
workmen, the worker will also say that | am being transferred because | have formed trade union.
Then that is victimization, so all these surrounding circumstances will prove malafide. Malafide
will never be written in the order, whether it is nfala, no employer is going to write in the order

that | am malafidely transferring you. Malafide will always be proved by circumstances

surrounding.

Justice SJ Mukhopadhaya | am adding. Who'll say malafide?
Participants: Workmen!

Justice SJ Mukhopadhaya So who'll have to prove malafide?
Participants: Workmen!

Justice SJ Mukhopadhaya:So malafide will be proved by the workmen. So there'll be evidence
to be there on the record. | am giving one example. The workmen or the union shows that he had
a quarrel wth the one of the manager and the manger writes that he has quarreled with me, punish

him by transferring him to Kerala and that nbésis, a simplicitor order of transfer is passed, then
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he places before the court a record that because of this aatifftgut taking action against me,

i ta malafide transfer, transfer is malafide because basic concept of transfer is the my some short
of argument with the senior most. Therefore evidence must be there on theFestydu'll have

to prove that thissi a malafide. Once they prove that it is malafidecausehey'll be proving
malafide, you know the moment they say malafide, union will be leading evidence and once you
come to that conclusion and then if the terminatiomfo¥joining is there then you can club it.

We are just giving you that how you'll counch your word in you award. If malafide yourfindt

youc a rsay that it is unfair labour practice that you reject it.

Participant: Sir my doubt is not that. The question is, Eoype has been terminated from the
service finding that he has done misconduct in not joining the place where he has been transferred,
so that dispute has been referred by the government saying that whether that termination of service
of the workmen is leg or illegal.In that reference whether he can raise the question of malafide
transfer or notThatis my doubt. Does it not require another reference? Should we not have raised

that question?

Justice SJ Mukhopadhaya Please, because we are only on Scleedu Come to Schedule V,

now discussion is on Schedule V. Let us come to Schedule V, page 108. Your answer will be there,
let us find. Now, yes, you know to discharge that is clause 5 or dismiss workmen, then come to
clause f, what are the grounds, by vediyictimization, not in good faith then come there by false
implicating the workmen criminal case, on so and so allegation of absence without leave, utter
disregard to the principle of natural justice of conduct of domestic inquiry or with undue faste. S

if this regard to the domestic inquiry it is unfair labour practice. Next for misconduct to be minor

or technical character.
Participant: How can we say that it is a minor misconduct?

Justice SJ Mukhopadhaya that is for you to decide. Misconduct you knanisconduct, i am

telling you
Participant: Misconduct after finding an inquiry after conducting an impartial inquiry

Justice SJ Mukhopadhaya He is charged because proportionate to disproportionate to the
punishment, readt. Misconduct of minor technitawvithout having regard to the nature of

particular misconduct or past record or service of the workmen thereby leading to a
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disproportionate punishment. Now for 10 days leave without application is a misconduct,
unauthorized leave, | discharge you andtheoperson is on leave for two months and you have

the you know there is a rule under which 30 days earned leave can be given and for 10 days leave
without ahh youd o ngramt leave but you discharge. So misconduct how you'll be adjudging it,
proportiona¢ or not is for you to decide. That we cannot say because there you'll bevsigtingl |

not be sitting with you.

Mrs. Jane Cox:Your jurisdiction can come from Sec 10(4). | think your problem is, your problem
is that if this issue is not in the terms oference how can it be addressed? It'll comes from Sec
10(4) incidental issues, incidental matter because ttefenseo the workers case will be that |
did not report why | have been terminateztause did not report, | did not report because it is a

malafide transfer. Therefore it is an incidental issue under 10(4) of the Act.

Justice SJ Mukhopadhaya Even in the main issue of this termination, even in main issue of your
discharge, unfair labour practice can be a ground to set aside.

Participant: Doesit not require a reference?

Prof. BT Kaul: No | think what she has said that is the correct approach to the problem. Problem
is you are bound by the terms of reference. Righifl am not saying that there is no termination

am saying there is terminah but | am saying that termination is not on Bonafide grduuricbn
malafide groundsWhat are the malafide grounds is becausg termination is a case of
victimization it's a case of earliest threat which was given to lniee two three things are very
importantat this stagepne is job which is Transferable, transfer is an incident of seevjperson
cannot have any claim not to be transferred. If you take an assignment which is a all India
liability you have to accept the transfer also but wiieeeemployer standing order or terms of
employmentappointment is for geographical specifithen you are transferred outside that
specific area right now that is not the term of contract therefore ititaays be a basis for your
claim and secondlyhe grounds as we say that matter incidental thereto will cover the cases
where the court go to the question as to what is the basis of transfer whether it is
malafide,victimization or it is a bonafide exercise of Management prerogalihese are issues

that can be gone inend basis can be what is unfair labour practice 2 raweghd&chedule 5 and

| > m n ot thatlteeneyhas meen not employment of mine but | am saying non employment is
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not bonafide but non employment is vitiategcause it is bgxtremist consideration that is how

you have to construct.

Justice SJ Mukhopadhaya: May | add to it? Just a minute.you are making up difference
betweenactually you are taking schedule V as independentsaiedule V is not independent,
schedule V bs a meaning with the reference, a reference is before you, just one by one let me
clear it, reference is either with regard thscharge,reference maybe either with regard to
transfer reference maybe something else while deciding that there is onelddimtidischarge

is bad because of the not following of the procedure of Section ZgFI clear? You cansay

that misconduct you have not conducted inquiry and therefore it is violative of rules of
naturaljustice as Supreme Court has said. Afrarnh this general principles you can also see that
reference on the basis of evidence come within the four corners of unfair peictice, then you

also addthat this also amounts to unfair labour practice under clause so and so of fifth schedule.
While looking into the totality of the case independently you always look intandtice not

given, 15dayssoandsootgiven,2 40 days’ wor k bdteangoudlsosaghdtar g e
this is also againghe clause so and so schedule V. Miscondyou have not conducted enquiry,

you have not discharge, inquiry is a violation of this is this rules of natural justice, no notice given
bad. But you can also refer it umfair labour practice in view of clause so and so of schedule.
Soindependently gu can also look into whether is made or not urddef, he maynot be in a
position to showthat the discharge every procedure has been followed but he may show the
discharge under clause f amountgptactice unfair labour. Whatam sayinghat indepadently

you act to it. Reference is discharge, whether discharge is bad cambtou say it is bad in view

ofvi ol ation of ¢l ause 5 of schedule 5. Can’t
Participant: It itself is a dispute which ought to have been ratted and there.

Justice SJ Mukhopadhayayou know if the evidence is thetteat it is in violation of clausethen
discharge is in violation of clause 5 of scheduleEvidence to be seen onbyidence is malafide
for example in the matteof transfer, there is a you know in hastey have dismissed no
procedurdollowed so all these things are there and if you ayolyr mind you can say that this
is in violation, he may not they may have followed 25 F, Given notice etc. but he cant shgréha

is unfair labour practice because this is this this the evidence.
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Participant: lordship my doubts ithe question of malafide regarding the transfer is an incidental

guestion to the dispute referred, this is not an independent issue for whichawedreen raised.

Justice SJ Mukhopadhaya It is to be raised by the workmen. He is to show that my transfer is
malafide, once he proves you'll have to answer in his favour. If he fails to prove no reference is,
reference is whether transfer is good od laad if he shows it is malafide on the basis of the
evidence then the answer will be in his favour if he feels to show then in thansagsr in favour

of Management.

Mrs.Jane Cox: Your problem is the terms ofrthegdnlgr ence
refer to termination. Now Sec 10 of Industrial Dispute Act says an Industrial Tribunal shall confine
itself to the terms of reference and any issues inciddmattonow here the workmen coming

saying | am challenging my transfer my trans$ebad whyit was premised on my not reporting

to duty on the transfethe transfer is malafidiere for my terminatiors bad that is an incidental

issue, it is an incidental issue on 10(4) and will not be exceedingudiction.

Participant: | have lot of doubts over all these things there are two types of cases first one my
learned brother has referred where in a pehs@been transferreldlom one place to another and
thereafter. Sir, | am just narrating the things. First tase are 2 tygs of cases when an employee

has been transferred from one place to another eth@romotion or on same post and he has
been asked to report on duhere after he seekxtensiorextensiorextensiorextension and then

he has served charge shaet theeafter a due procedure has been adopted and he has been
terminated on ground of noncompliance of the order, this is one issue and that termination is only
been referred to the court first. Second one these types of case both type of cases | have decided
lot cases | have decided. Secondly the second type of case that is of Dainik Bhaskar that it is a
leading newspaper of Madhya Pradesh, Rajasthan and Hindi béack thmere in Jaipur they have
installedprinting press with German technology automatic tprgn automatic printing presso

they have taeduce the number of workmen there, they transfer those fellows to, and thereafter
they struck off their namiom Jaipur. Reference to meallowed all referenceeinstated them at

Jaipur with all consequential benefits becausen those cases the enquiry hast been
conducted,that is the issue the second one the question in regard to 10(4) is conaeamnédo

remind thdandmark judgement dmperial Hotel where in it has been defined whaincidental

thereto and there are lots judgement of Hon'ble Supreme Court as well as High Court that what are
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the incidents and how you’ll decide, they say
by civil courts they have to be applied agards to 10(4) is concerned. There is off course one
judgement of Hawchiff that is 64 Supreme Court that says with reference to 18(3), the court can
enlarge the scope just to add the justice process.

Justice SJ Mukhopadhaya Please, let us be very clearh not going on 10(4). | am not going |

am saying that | am a layman, like a layman i am looking into what is the reference to me.
Reference is about the transfer or termination. That is the first question. If the reference is transfer
and the party allezs malafide, party will have to prove that it is malafide. Therefore reference is
the main thing and once it is proved then you can say transfer is against the provision of so and so
and therefore it is bad. | am not going on any judgement, it is a @sect, not incidental. if
termination of service is bad or not that is an independent issue in that issue if somebody shows
that anything not followed, so he may say that Sec 25 F not followed, he may say misconduct for
that he has done so violation ofeslof natural justice. He may independently show that unfair
labour practice because of this. What we are saying that we are on unfair labour practice, unfair
labour practice is the subject now so apart from the regular thheoaye saying that you candad

unfair labour practice also iy somebody can show you whatigement you have delivereg

are not on a particular case it is for the party to stiwat there is a matter of unfair labour practice

in the matter of discharg# he can showthen itis not an incidental questionhe main question

is whether discharge is bad or not tleenthe basis a$chedulés also you can declare it badt

only 25F, regulawhat we do 25 F is bad, go beyonduitfair labour practice for which Heas
beendischagedplease enlarge itve are here to enlargement we will have to go through that is
the reason | saidith regards to regularizationpunch the world am to here to request yowhat

your doing is good but what you should darther it will be testel by Supreme Court High
Courtthat your new type of judgement on thasis of these factshether upheld by the High

Court, whether that willyou take a chancgges.References the main thing you see we are going

on the generas ifthe reference is whieer the termination of service because of noncompliance

of transfer order, then answer will be differenain thing is thereferencedon't jumble both
termination and that is a fact, fact is that | have been transferred, fact is maybe malafide maybe
bonafde, fact is | have not joined, fact is they have followed all procedure and terminated, what
is the reference we are only saying that, if the reference aboXittermination then answer

termination it is the transfer then answer transfer. If referenglather the termination is in view
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of noncompliance of the transfer order then answer that. Reference is the main question but what
am | addinchere that please refer to schedule V very importamthe matter of regularizatiorso

called regularizatiorof service in the matter of discharge thesetheeregular matter which
arecoming before yown discharge please look into it schedulerggularization and looking to
schedule V they will cloth you with more powethey will give you more power jou want to

take advantage for you to take advantage if you don't want to take advantage | have retired | can't
say anything.Unfair labour practices is thgiscussion of thidut you know this workman contract
labour then followed by the othaNorkman and in these cases yodithd unfair labour practice

is there. Grant them the reliefls the subject of evidence they may not count in that faghion

they mayproduce the evidence and confusion should not be there we are not saying that don't
follow the procedure which is there. The traditiosypgtem of going on Will Go Osection 10(4)

etc. 11A those procedure to be followetiat is a traditional way we're dealiitgout out of the
traditional way let us also follow scheduletd find out unfaidabour practice and particularly in

the matter of regularization of service, discharge, transfer.

Mr. Sanjay Singhvi if | may add. Just one or two thingsn the question of the reference some
guestions were raisedVho makeghe referenceState Goernment in theorjput in reality who

is making the reference? Today for instance recently | had to do a matter which came from Union
Territory of Dadra and Nagar Haveli, there the power of Labour Commissioner is given to
collectorand power to make referegis delegated to collector now doesn't know anything so there

is a labouenforcement officer the lowest in the rank he is actually draftingefieeence.Sovery

often referencenay not be wordedxactly correcthyplacing all the matters before theucowhat

do we do we advise people if they come tplemse go get a corrigendum done and if there is a
now in a case like yours supposing there is a reference only about the dismissal, later on they get
a corrigendum add to that the question of trangfeat is ok so thenmerely because such a
corrigendum has not got that worker should loose, so | think that generally one has to keep justice
in perspective, that is all | am saying, off course if it is absolutely an unjust case one will go against
it but the wording of the reference as Justice Chandru has pointed out there are off course differing
judgements, he has pointed out Justice Kalifulla's latest judgement but nevertheless | would say
that what Jane was trying to say by 10 (4) etc. again hopadriat does not say that only interim

relief can be done under 10(4), it is only one example of what can be done under 10(4), in Hotel
imperial. But nevertheless | would say that one has to go as Justice Mukhopadhaya is trying to say,
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one has to see thesesice of whether there has been an unfair labour practice committed in this
whole case before us and if that is being done then we can definitely you can grant relief, it is not
that the reference is wrongly worded, some labour enforcement officer hassoradeword
wrongly, because of that after 15 years the worker should loose.

Justice SJ Mukhopadhaya:just let me conclude

Participant: there is one judgement sir | want to point outRPettery Worker 7%Supreme Court,

it says you can’t go beyond Sec 10.

Justice SJ MukhopadhayalP | e a s e, pl ease, what is sec 107? W
go beyond reference, | am saying remain in reference but take aid of Schedule V, 10(4) is within

Sec 10, Sec 14(4) includes in Sec 10, let us do not confusemriddo go, my advi ce i
Supreme Court judgement now, don’t jump to Si
Court judgement, plain and simple a finding of fact is an award, judgement we refer 10 judgement

and hol d, pl eas eightavidende, yausighbwhat s thereferengeo u

Participant: But Sir, if we will not discuss the judgements given by the lawyers, then judgement
will be bad.

Justice SJ Mukhopadhaya If you do not discuss, it will not be bad, if your award is good it wil

not be bad, main thing is your award, judgement is mere an opinion with regard to principle of
law, i f you follow the | aw they can’t say why
is X.

Participant: Sir there is always complaints of judge

Justice SJ MukhopadhayaDon’t bot her for complaint, pleas

think of your character role, if you think of your character role, you'll never write a judgement.

Mrs. Jane Cox And terms of reference have to be read indiwtext of the pleadings, there is
umpteen judgements on that, you see the pleadings, you see what was the issue and the terms of

reference has to be read i n that context, S0

Justice SJ Mukhopadhaya Terms of reference is the prime thing, evidence is the prime thing,
pleading is the prime thing, the only thing which we are saying in this session is also take of the
benefit of Schedule V in addition to the other systematic na, you are running iguife reay,
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the regular way we follow, we are not asking you to deviate. Add to it, add to it koroe fYou

know it’s the spice you are adding, taste wil
lunch we can understand more, and I'll nothiere after the lunch, because | am not there. Thank

you all

Prof. (Dr.) Geeta Oberoi Can we have a big round of applause for Hon'ble Justice
Mukhopadhaya, also before going to lunch all of you, if you can assemble at porch for group
photograph.
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SESSION 4

Prof. (Dr.) Geeta Oberot Good afternoon, | was just thinking that post lunch it is so difficult, but
it should not be that difficult, it s jJust
have 2 judges amongst you whave prepared a problem. They are going to actually be on
different sides, they'll be presenting different sides, they'll be taking different roles today and then
all of you take a paper and write down your decision and then we'll discuss about thahgsaisi

sir are you readyYou have to come here. Times are changed duectomenittee, everyone has

got laptop since year 2005, we cannot say that we'll give dictation that is exactly not what
government of India wants, it wants that all of us should loaveown laptop. The basic reason

for giving laptop was this that we all work our self rather than relying on some court staff, they
won’'t even understand, they don’t even have

and what to type.

Participant: Mam, | would like to correct you, because | myself appointed it@@mittee and
from last 4 years | am conducting the training courses to Judicial Officers, Judicial officers are not
meant to write the judgement, first of all. We only provide 17 htraiging, nothing more than

this and this laptop is for searching and keeping update. | am just correcting you.

Prof. (Dr.) Geeta Oberot No nono no, slowly and slowly you have to be more into the system

rather than saying this laptop is not a show piece
Participant: No it is not a show piece, you see majority of the people in the world.

Prof. (Dr.) Geeta Oberot | am not saying writing a judgement, but little 2 3 paragraphs you can

definitely write, you won’'t hss&yorsomehodyelsewdllon’ t

use it. And then more and more computers have been given, one person, one person is given 8

computers, one officer. We are not saying that. Ya, it is not for staff, it is for judge himself. No

that are desktops but laptops gireen to Judicial Officers.

Participant: Mam, earlier it was 1 plus 4, now it is 2 plus 6, earlier it was 1 plus 4 but second
phase is yet to be implemented, Government of India is provided 1465 Crores-tmthmitee,

i.e. next 4 years that will takeext 4 years.
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Prof. (Dr.) Geeta Oberoi:1 " | | handle you don’t have to say.
write on piece of paper, you are a judge you definitely write, what st pr ob |l em? |
understand. & st eno' s we don’ ngtobeaacerdiagtadgoverhnent oféndi]ar e g

they are going to be removed.

Participant: Excuse me mam, | think you have misunderstood my version. In fact | only corrected
your view. We can write SO many pages that is not an issue, you see we can writskiiallias

English. The question is you said that Judicial Officer is supposed to write judgement on.

Prof. (Dr.) Geeta Oberoi: That is on different thing that was on different thing, | was answering

some other judge, in between you are actually comingsagohgsome other totally different
approach and path you have taken. Now can we have our session please? Sir so you had a argument
with me only, my God | was not at all prepared to do arguments. Arguments were prepared by

judges themselves, please yashere Sir, here both of you can, there ok.

Participant (Narinder Kumar, PO): This is the grace of His almighty, | have done nothing my
name is there. Sir good afternoon. Sir this problem pertains to contract labour. There were 15
workers all were deep tebwell pump operators, | am representing those workmen. The case of
the workmen is that they were employed in 1990 and they are in service continuously without any
break but the management Madhya Desh Power Development corporation Itd. and others has been
doing is that they have been availing services of contractors, different contractors in employment
of these workmen in 3 places M, P and D. There were two stages of litigation. The first was when
a writ petition was filed before the Hon'ble High Court, ploet therein was, actually the dispute

which the workmen raised was that we should be regularized and from that dispute presently 3
issues have bedramed, First issue i&Vhether the Industrial Tribunal has jurisdiction to decide

a question that theoatract entered into by and between the employer and the contractor is a
camouflage or a sham one, this is one issue. The othéfisther the Industrial Tribunal has
jurisdiction to decide a question that the, employees appointed by the contractorinviaadidand
substance, be held to be direct employees of the management, this is the second question. The third
is, assuming that the Contract is not genuine, whether the employees are entitled for automatic
absorption?So in the First rank of litigatiorhat happened a writ petition was filed by the
workmen, the prayer was that a reference, that they should decide the dispute. The single judge

decided in favour of workmen, the matter went to division bench, it was again decided in favour
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of the workmen ,Hen the matter went up to the Hon'ble Supreme Court. There they said no, the
High Court was wrong, the High Court was wrong and they set aside the orders passed by the
learned single judge and the Hon'ble Division Bench, they say the actually this issue
thatwhetherthis contract washam, camouflage, it is a matter of evidence to be recorded. It could
not be decided in the writ petition, so they but they observed, the Hon'ble judges said that you
move the appropriate authority, so this was ambiguous, wdeathe appropriate authority. Then
whatever advice was given to my workmen was that you should move the assistant labour
commissioner. Application was filed by assistant labour commissioner, the assistant labour
commissioner did not make any reference r@pected the application, now again the matter came

up before the Hon'ble High Court ke ok, whetti@s order passed by labour commissioner is
justified or it needs to be set aside, that is how these issues have been framed although the matter
accordingto the facts was before the Hon'ble High Court but here we are to delcether
Industrial Tribunal has got jurisdiction or not. But the management | say my version my contention
for the workmen is that, appr op rriimaantevasaunderh or i t
the Industrial Dispute Act, not under the Contract Labour (Regularization and abolition) Act
because had there been only one issue ke whether this job is of perennial nature or temporary
nature it could be decided by the government aiithander by the supervisory advisory board

but industrial dispute why Industrial Tribunal has got jurisdiction to decide this matter is because
of the nature of the contract whether it is sham or not, it is to be decided by the Industrial Tribunal,
so | contend in favour of the workmen that it is the Industrial Tribunal which has got the
jurisdiction to decide this issue that the contract entered into by and between the employer and the
contractor is a sham or not and the appropriate authority does aatthe advisory board, as
regards the other issue that the employees appointed by the contractor would be held to be direct
employees of the management, we have already observed that because it is a resitience

to be lacked. Let a reference be ma&adléhe Industrial Tribunal, the Industrial Tribunal would
decide the assistant labour commissioner has wrongly decided it, wrongly rejected our contention
and third is in case the reference is made and it is adjudicated by Industrial Tribunal, the answer
would be that in case the contract is not found to be genuine, even then the court has got jurisdiction

to stay the state government as already pointed out by the Hon'ble speakers. Thank you very much.

Participant: Respected members on dais and friends) tepresenting management as you know
my learned has alrdg explained what is the factl lexplain briefly the fact is that worker has
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raised dispute before Ass. Labour Commissioner to refer their dispute to the Industrial Tribunal
that they be declaredorkmen, employee of Madhya Desh Power Development Corporation Itd.
The Asst. Labour commissioner has said that no no benefit is going to be from this reference,
therefore he is going to refer the dispute to the Industrial Tribunal. | support the iesvAsst.

Labour Commissioner, he has rightly pointed out because earlier there was a litigation round in
which similar issues were almost raised by the workmen. The matter went up to the Supreme
Court, Hon'ble Supreme Court has held that the issue whatheontract labour is be continued

in a particular industry or not is the decision of the government, only the government can prohibit
whether these worker is to be employed as contract labour or it has to be abolished, this is the main
facts says on whh entire thing has happened. Now what is the issue, issue is workmen were to

be regularized or not?

As per section 4 of the Act it is the Advisory Board, state Advisory Board which decide, which
frame the opinion in which industries the contract laboto e engaged and in which it is not to

be engaged, no doubt the worker are doing the work from long periods, but continuity for a long
period is no ground for to abolish the contract labour. It has to see whether direct relation is there
or not and it haito be decided by the government only. Whether the worker is to be continued as
contract labour or not. Only the government has the power. In my view no purpose is served if
they refer the dispute to the Industrial Tribunal because Industrial Tribumadtadecide whether

the contract labour in this particular industry is to be kept or not, prohibited or not. Hence again

the issue will go against the workmen, there is not purpose to send it back.

Prof. (Dr.) B T Kaul: Let us go to the participants and &skm their views, now that you have

heard both the views one is supporting the reference. They are writing it now? The judgement? ok.
See the problem is you are too much obsessed by the judgements. Problem is that we want you to
go out of those mindsetigt there be your opinion at least in Judicial Academy you can give your
own opinion. Here you are not bound by precedents, here you can write something which you
think maybe innovative, maybe something which is different from what the Supreme Court has
sdd, so therefore it is better that you forget about precedents. Take support of precedents if you
have to take support in your arguments or in your judgements but what is important is if you come
with the same mindset and go back from here with the saméseti At least in Delhi Judicial
Academy | keep on telling them, I think they both have participated in number of programmes in
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Delhi Judicial Academy. We always tell them that you have to leave your baggage outside the
Academy, here we have to do somethwhere we think we feel that this is the proper approach

to the problem and how we should deal with this problem. Please do not refer to any of the
judgements 1 f you don’t want to, but, If you
you want to say that this problem is different from the problem which was before the court in that

case that is what we want.

Prof. (Dr.) B T Kaul : | think we can do one thin§ we can have your oral opinions, judgements

we'll receive from you tomorrow, | thknthey can write atheir place and give it to them. You
already completed? Bohot achcha, bohot badiya. Oh my goodness, you must say then that no
evidence is laid therefore we cannot. What we can do is the issues, let us discuss the issues here.
Yes pleasany one from this side. Not this side. Ok he has already given. | think i can take up
thins issue and you can decide whether it is right or wrong. Right? You have done it, please let us

have your opinion not reading, in two minutes you sum up what is yiew. Not reading

Participant: Asst. Commissioner has no jurisdiction to deny reference. Contract is sham or bogus?
It is purelyjurisdiction of Industrial Tribunal. If there is no dispute contract is sham or bogus then
Labour Commissioner has jurisdiction to deejerenceotherwise not. There is a judgement of
Gujarat High CourtGujarat Madhur Panchayat v. JABydustrial Tribural has power to decide

to decide contract is sham bogus or no. Above judgement labour Commissioner has no power to
deny reference refer reference contract shamor bogus it is a matter of evidence, labour
commissioner has no power to go in merit of calethercontract is sham or bogus. Contract is
sham or bogus, it is Industrial dispute so it is only decided by Industrial Court not Labour
Commissioner. Labour Commissioner has only conciliation power, it is dispute not resolved then

dispute should be ferred to the appropriate government. Appropriate court.

Prof. (Dr.) B T Kaul: I think we'll discuss it and you can look for yoursghietherjudgement is

right or wrong. Let me go to this problem, the problem as i would understand it. Now when
Supreme Cot says that you have to go to the appropriate authbatausehat relateto are
factual issues and therefore it is a questioevidence Now which is the appropriate authority to
which they show proceed. So far as Seaf he Contract Labour Aboidn Act is concerned, now

that authority does not have the powers of judicial forum, now it cannot adjudicate, it can only

give its opinion, that too when it is a question of abolition of contract labour right? Now here the
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guestion wasj ’ statt from wiere Justice Chandru start&iandardVacuum Co.Case now
Standardvacuum Co.'s case was a very landmark decision because at that time there was no
legislation like Contract labour abolition Act 1970, so therefore, the question before the court was
and that is thequestion which you should always considesuppose contract labour comes before

you, you'll firstly see whether they can raise a dispute before you or not. Now in that case the
dispute was raised by the regular employees for the abolitdneft cont r act | abour
very important aspect | think justice Chandru will also dell upon it. Who can raise a dispute, is
a dispute can be raised by the workers of the employer now but iGtharat standard vacuum

co. case the case was raisgdh®e Union of the workers for the abolition of the contract labour in
that organization, the Court was only dealing with the question whether a dispute espouse by a
trade union of workers for abolition of the contract labour relating to the disputageiatierms

and conditions of any person and they said yes this is an Industrial Dispute where the Industrial
Tribunal can give the relief so therefore at that time the whole issue of regularization or abolition
of contract labour was in the domain of tlaour Court and Industrial Tribunals but subsequently
came this Act of 1970 where this power of Industrial Tribunal to give a relief of abolition of
contract labour was taken away, it was reposed exclusively in the hands of appropriate
government. Am llear? Now in subsequent cases right upAdL, | am not going to all casthe

courts held unanimously that Labour Court does not have power to grant relief of abolition of
contract labour buihow that was the most important caviweit's what | keep otelling them at

my Delhi judicial Academy every time | say the powers you have amnsomous but you don't
exercise those powergpower that labour Court industrial Tribundlave only the power i&

dispute is raised and it is referred to the indakifribunal or labour Court and the case of the
workers or so calledContract labouris that it is a Sham aramouflage then they camaskthe

parties to leavéhe evidence and come to a conclusion whether it is a genuine contract or it is a
Sham or aamouflage.if they come to the conclusion this is a Shand acamouflage then you

have the jurisdiction adjudicate upon this dispute, but if you come to the conclusion that it is
genuine contract labour system your hands of appropriate authotityafas only the appropriate
government. Its a very clear position on that case. So therefore, if the Supreme Court says you
approach the appropriate authority because High Court does not have the power under extra
ordinary jurisdiction under 226, 227, $oore whether it is sham or not because it is a question of

evidence. Therefore you approach the appropriate authority, therefore the question in this problem
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was stated all through in the judicial decisions up to steel authority of India is Industsiahdiri

or Labour Courts therefore appropriate authority for them is either conciliation failing which by
adjudication and the remedy under Sec 4 is not the appropriate remedy because the state advisory
board is not the quadudicial or Judicial forum whichan decide this question. Therefore that is

my view and perhaps that is the appropriate view to be taken in this matter and if on reference
Labour Court comes to the conclusion yes, what Justice Mukhopadhaya was saying that this is
unfair labour practicand therefore it is not a genuine contract labour system, you have all the
jurisdiction to deal with this matter and go to the question of granting appropriate relief to the
extent of regularization. But if you come to the conclusion that it is a genaiteact labour
system you have to say that the appropriate remedy for them is to invoke the powers of the
appropriate government under section 10 of the Contract Labour Abolition Act. Any questions on
this?

Mrs. Jane Cox:Also it is a sham and bogus claihen the contract worker also so called contract

workmen themselves can raise the dispute.

Prof. (Dr.) BT Kaul: You see it was never the question in Steel Authority or iniidra that

these workers never said it was a sham contract and you have to distikecéion.In those cases
guestion was what happens where sec 10 notification is issued, there is an automatic link build
between the principal employer and contract labour. Air India said yes but Steel Authority said no,
now those were not the case ahive are discussing now. What we are discussing is the workers
are saying that we are actually the employees of the principal employer, and these people have
created a paper, silicon phraseology draped in the, now arrangement is a silken phrasedlogy but i
is a sham contract and we are actually the employees of the principal employer. So actually that is
where we brought in the principle of lifting of the veil. The corporate law principle brought in by
the Industrial Jurisprudence by the Supreme Courtumber of judgements include GB Pant
university's case where they said that on lifting the veil if we find that actually it is the principal
employer who is holding due control and supervision, are you understanding my point or not?
Now that is where you e to understand the distinction between this problem and the problem

in Air India and Steel authority of India and that is where the basic, if you have these position clear
in your mind | think we have enough powers and if you exercise this power amdogthe
guestion, take evidence on the question whether | will show you most of the case of the Public
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sector undertakings will be sham contracts and you'll be able to lift the veil , hold them, that will
be a revolution in this country, | think if you dée you can be the Torch bearers of that revolution

of this country, only question is that you decide not to exercise your powers, that is a different
story . That’' s why we are here, that why we
these peo@ have done to me there, that they'll exercise all their powers. | always say the first
guestion you must keep in mind is the federal court decision of, FABR91949 Federal Court

page 1Western India Automobile Associaticaind that is where the court said Labour Courts
exercise extra ordinary jurisdiction unlike civil courts, labour Courts can rewrite the contract of
employment. It is in that case the federal court held the labour court has the power which Civil
Court doeshot have, order reinstatement, baeiiges, continuity of service, otherwise under the
specific reliefs act, personal contracts are not specifically enforceable. There are three exceptions
to that principal one is Art 3(11), second is statutory body and ithithe Industrial Disputes Act

or similar legislations made by the State legislatures. Now if you understand that backafround
the powers you have | think you are the luckiest lot, the best of the positions you hold amongst all
the judiciary because waleal with the poorest of the poor, you deal with the person for whom the
constitution of India was drafted but who was ignored by all other functionaries sy$tesn so
therefore you are having direct link with wHaandhiJi says when you decide ase you must

keep the last man and your focus and the last man is the poor man of this country and the poor
man of this country is the worker who is not a partner in sharing of the phafitpartner in the
production process of this country. Therefo@ulyjob is one of the best jolikat you are
performing that's why all of us justice Chandru, my friends from the bar and of course Michael
Dias will come here and he'll give the prospectilaish he had been in one of the sessionland
always have ag@ht with him because he will tell you employers vision only, I'll give you the both
versions, | say employees make a lot of profit share it with people who help you to contribute, who
help you to become wealthier that's why economic growth which hagrolbsive not exclusive

of the poor people of this countryl. just wanted also to bring one very beautiful case justice
Krishna lyer in GujaraBteel tubes casdirst job of the industrial judge id, don't havethe copy

of the judgment | wish | hadhat with me, he says the first job of the industrialdjudicator is
conciliation first adjudicationlater but not conciliation with trade uniorgonciliation with the

person who is before you and ensure that whatever settlement is arrivterd @ist, fair and

reasonable. If you do that | think many of the cases in your court of course the cases are
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decreasing.l just wanted to make a comment on that transfer issue you see understand that 2 a
was created as an exception to the industrial disgAte<2 a bringsit in the fold of industrial
disputeindividual disputesbut what are not cases nonemploymentare still the individual
disputes.Transferis an individual disputeinless espoused by the trade unitherefore how
difficult it is for a personin the industrial field to gats disputeespousedbut then you have the
remedy availabléo you. When he brings in case mdn-employmentyou canbring all those
principlesthatjustice Mukhopadayawas telling youand therefore you can do justiteereand
what you cannot do directlyou are doing it indirectly. That is permissible asfar
asIndustriallaw is concernedyou can go into the questiome is not saying thdthave not been
thrown out of the employmehe is only sayinghe reasons dermination areblique,my issues
of Transfer has not been decided by themg,representations are penditngy have thrown me
out of the joland that is sufficient grourfdr doing justice in the matter. Judgeybody can dbut

justice must be dondhat * s wh y prageemdaledfrem Jadging to usticing.Role of a
judge is not to judgeople of a judge is to do justicAnd Justice in accordance to the constitutional
law, constitutional valuesnd what are the constitutional valu&stective Prnciples of State
Policy and fundamental rightsose have to be enforced by yemd you are in the best position to

enforce those fundamental riglufsthe poorest sectiord the country.
Participant: Sir we area teeth lestigeras we obviously canneixecuteor enforce ouaward

Prof. (Dr.) BT Kaul: Execution will come tomorrow, but | think you make the award, you do
your job, and execution will take | ater. Don’
important part of it, execution Wibe taken care of. That Justice Chandru is taking care of.
Correlating the three sessions. | think we have moved very aptly, i think first we shoutthtlo

is domestic enquirywhat is the managers prerogatives, now like the state ha like the sttte has
power to disappears the power to discipline, the deviants by punishing them under the Indian Penal
Code or other other relevant laws, similarly employer has his own world, and that world must be
disciplined world, so therefore he has his own discipjiparisdiction like the state has its own
dispute settlement jurisdiction but punishing the subject is a sovereign function of a state. so
therefore imposing penal consequences, only state can do, but an employer has the power to the
extent of dismissinghe employee for a misconduct which is a serious misconduct. It goes from

dismissal to censure, some of the penalties we talk about as minor penalties, some of the penalties
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we talk about major penalties and they are relatable to the seriousness of ndsaond earlier

as all of you know during the lassies faire era empire had the unbridled power of hire and fire and
he could hire and fire an employee without cause, without passing an order without holding a
departmental inquiry but we have made greabads on this hire and fire theory of the employer
through the constitutional provisions, through the statutory provisions, through common law, so
therefore we are living in a realm which is not guided by the theory of hire and fire but before |
take up d these areas | wanted to talk to you what Justice Mukhopadhaya very aptly brought in
the morning in this session, which you must not forget because | think Supreme Court has mislead
in many of its judgements by not understanding the jurisprudence ttateJiukhopadhaya
wanted to do in the morning, am happy that at least | heard somebody talking about that aspect of
the matter. You see we have core civil servants who are governed by 3(11), we have defense
personnel who are not getting the protectior8(fl), they are protected under their respective
legislations whatever they maybe. Then we have public sector undertakings which are stated
within the meaning of Art 12 of course there has been lot of disinvestment in this areas and they
are gone out of #t protection which was earlier was with their protection. Then we have an area
where we have public employment and private el
which | want to talk to you, Industry, definition under the Industrial DisputéssAcery wide, it

does not cover only private sector, It covers public sector, it covers government sector, also all
cases that youwill see from DN Banerjee going up to Jaiveersingh and beyond. Most of them
have been related to government departmentsaal bodies. Hospital Mazdoor Sabha was a
government hospital, DN Banerjee was a space relating to the municipalities, Baroda Municipality,
Nagpur Municipality, all these cases were the cases of local bodies. Now these people we have the
choice of forumthey could go to the High Court, they could come by the Industrial Disputes Act
way, in the matter of Disciplinary proceedings. Similarly Sabdarjung Hospital, you must have all
read that judgement, six judge bench which led the Supreme Court to comsfitjitdge bench

in Bangalore Water Supplyase which is now to be reviewed by a nine judge bendhaiueer
Singh'scase,. Now please understand one basic fact which | think Supreme Court over the period
of time have not been able to appreciate. Wheralkeabout those who are covered by 3(11), like
suppose Sabdarjung Hospital is a government hospital. It is a part of health Department of the
government of India. So therefore they have 3(11) protection also, they have Industrial Disputes

Act protection ao. Especially those who are covered by the definition of workmen. Now look at
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this person who was this person Kuldeep Singh? Kuldeep Singh was a driver or he was a class 4
employee working in Sabdarjung Hospital. So Class 4 employee who was a civilt dmrtan
decided to go the Industrial Disputes Act way. So therefore he had a choice of forum. If he had
gone the High Court way then High Court exercises only supervisory functions but if he goes by
the Industrial Disputes Act way, Labour Court exercisea)lddwers. After 1971, this distinction

has become most important and this is where all the Supreme Court judgemeliisesftene

Tyre Rubber Cchave faulted when we talked about the government or public sector undertakings.
Now | just want to say poers of the Labour Court are much wider in service matters especially
dismissal, discharge than the powers of the High Court or Supreme Court while exercising
Advisory or Supervisory jurisdiction in relation to civil servants or those public sector
undertakngs which are states within the meaning of Art 12 of the Constitution. Am I clear to you
on that part or not? If | go the ID Act way then I, my service matter relating to dismissal discharge
cannot be equated with the powers of High Court, if | have tlonegh the powers of the High
Court way or what is now being exercised by the Central administrative Tribunal or State
administrative Tribunals, now that distinction has been wrongly | would say overlooked by the
Supreme Cournd this is why when | camast year we hajlistice Kurian Joseph her&/hen |
brought this distinction to his notidee saysl did not know it before | am glad that | have
understood this distinction these lawyers would mislead This is what udstice Radha
krishnanhad told mevhen we had one of the sessiomehim National judicial Academlysaid so

this is where the distinction Supreme Court is not appreciating today because Firestone tire
company case has not been overruled by Shpreme Courthat remains the law of the
cowntry. Thatis the proper enunciatioof the position that the labour Courts exercise under 11

A. now there is a distinction between 33 and 11wfen you move before labour Court under

33 when the matter is pending then the position prior to 11 Aepphd that is the position that

High Court or Supreme Couskxercise over civil servants in the matter of jurisdiction over their
dismissal and dischargehis is very important because under 33 when they exercise pgwer
cannot reappreciate the éd¥ence, you cannot set aside or reduce the punishment unless it shakes
the conscience of thgidge but 11 A if you can do both. | will take up that tomorrow when | come

to that topic tomorrow I'll take up that and that's a very important aspect thahtédvto
discuss,but let me come and tell you these basic premises that workmen can be in a government

department, Railways, hospitals, Civil Aviation ministry, surface transport, telecommunication
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department, lot of cases that have gone to the supreuare you will see that lot of cases are
there, so the question is that, when you're dealing with the government servant you are dealing
with the public sector employee or dealing with privsetor,workmen can be anybody therefore

you cannot make a disction on the basis of employer. it can be an industrial dispute, it can be a
espoused by the uniom,can be dismissal discharge, retrenchment all those issues are wide open
in all these areas that is whyBangalore water supplgupreme Court had 8ay activities which

are sovereign strictly excluded from the definition of industry activities which are welfare activities
are coveredy the definition ofindustry providedthey fulfill the triple test and what is the test
whether thosactivities ca be undertaken by private individual or not is the litmus test to decide
whether the activity is a sovereign function or it is a welfare function of the ssatd. just
wantedto keep this basic thingecause when we tadibout dismissal discharge welhae talking

about keeping in view most of this background material that | gave it to you please have a look at
it because you will see some of the casesHikdL v. Karunakaran,is applicable to the private
sector, is applicable to the public sectogpplicable to the government sectdlishakais a case

which is applicable to the private sector, which is applicable to the government sector, is applicable
to the public sector undertakings. So thereforewhen | talk about Labour Law principles of
domestic enquiryprinciples of natural justicé talk them in terms of wider spectrum not confined

to the private sector employees on§otherefore that is whemy whole process will startnow

you must all be aware that there is a it is very imposddy an employer to define with precision
what are the misconductnisconduct can be illustrative they cannot always be exhaustise,

very difficult because they may vary someone is establishment to other establishment from one
kind of work to anothekind of work but you will see whether you talk about civil service people
are you talking about industrial employment standing orders it says misconduct includes, generally
speaking itdoes not saymisconduct meansmisconduct is very difficult todecide but it has a

very important connotation it must have causal relationship to the discipline in the
industrial establishmentit shouldnot have a casual relationshtipat is why we make a distinction
between causal and casual relationsiftipannd be and again there is a judgement of the supreme
court which all of you should look at this is very very important judgement which | always refer
to isM Paul Anthony vs. Bharat Gold minegery basic case on what is a misconduct in which
Supreme Courhas reviewed all its earlier decisions and has laid on certain basic ploists,

19993 SSC679. now it says that an employee is not a bonded lalsouherefore when a person
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when he goes out of the establishment and he is sitting with his faehpars and if he gives a
slap to his son you can't sgive slap your son all he has a tiff with the labour it can be a subject
matter of a disciplinary enquiryAre you following me or not?he point that I'm trying to make

is misconduct is relatable this conduct which have a bearing upon discipline in the industrial
establishment and therefore if a persoallisged to have conducted a misconduct the law accepts
andadmits that the employer is a right person to take a decision whether to procestl lrgai
departmentallyr not and therefore we dividdsirst we say preliminary enquirgn employer me
hold a preliminary enquire to satisfy himself primafac\hether there is a case made up for
proceeding against departmentadty therefore preliming enquiry is purely at the discretion of
the disciplinary authoritynd therefore principles of natural justice are not applicatlg.once

the managemendtlecides that there is a prima facie case madagainst the employethe first
thing iswhat hehas to prepares called a charge sheeNow the charge sheet must
beclear,unambiguousnot vague,it must state exactlyhat is the allegation against himhat is

the place, what is the timm whose presenand who are the peopliat's why we sag charge
sheet generallynust be accompanied by th&t of the withesseand the document on which the
management relies. Amclear to youAnd once acharge sheet is frameidl you talk about the
Civil servantsand the charge sheet is issuediakirama's case comes into operatisn.we have
thatsealcover procedure and all thiaheed not to go into that if a person is to be considered for
promotionthen the seal cover procedure bedins | am not on thabut just to sayne must be
given a reasonabltime tofurnish his explanatiorand if you want to see the best paftthe
judgement on the subijetttere is a case call@DA vs.HC Khorang19933 SCC196,now | will

tell you why it is importantnow DDA is not a government organizatid@nis a statutory body so
thereforearticle 3 (11)is not applicabldut you caradoptmutatis mutandisyou can adopthose
rules,now this judgement is very beautifitbbm the point it saysvhat is the starting point of a
disciplinaryproceedingsAnd it also expains you what is the purpose of a charge shegtwhat

is the purpose of seeking an explanation from the empldi@e suppose the management who
has made ujis mind that there is a prima facie cagets an explanatioand is satisfiedvith
explanationjt can drop the proceedingSo therefore disciplinary proceedings will come to an
end.Am | clear to you or notBut suppose it accepts partly and padibgs not accephen it can
proceedwith those acquisitionsn which it is not satisfiebut partlyit remains withrespecto

those charges it is closedou read this judgement, this judgement is very beautiful from that
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point of view butif it is not satisfied and generally the management is not satisfied so therefore it
is a case set for holding apetmental enquiry. Appointing authority with respect to the Civil
servantss the disciplinary authoritput no disciplinary authority can be below the appointing
authority not that is a principle that we follow.h at *' s a very fi rwhanintl ause
talking about civil servants onlylNot there for the 2nd. That | just want to make is emplogee i
within has right before giving an explanation also to see primafacie have a cdpguhents or

Inspect documents so that she igble to prepare his defensélow these are important issues
becausgou'll find in civil servants law at least lot of $@son this issuenow having gone through

the explanation and not satisfied with explanation given by the employee or the employees does
not care to replywithin specified time or extended time then the point is that employer can Resort
to disciplinary enquiry hold a departmental enquinyow departmental enquiryou will see that
generally management must hold a departmental enquiry but there are three exceptions to
article 3(11), secondproviso toarticle 3(11)which has beenlso adopted by the magement in
thereindustrial employment standing orddtsat is where 3 cases you can dispengé the
departmental enquinyhich is one where person has been convictedd¢riminal Courtsecond

is wherecase ofwhere it is not practical to holdepartnental enquirythird is national security

am not going to that aspeot the matterbut there are exceptiorand Tulsiram Patel'ss the
judgement on civil service laanother judgemerntwill give you the judgement idue course of

time but that ison the same line so far abe private employment is concerndtht there
aresituations where the employmiaybe within his right not to holdepartmental enquigispense

with the holding of the departmental enquioyt in order to have elear case of bonale, the
management is generally adviséal hold departmental enquirgnd appoint and enquiry
officer who must be an impartial persand therefore once an enquiry offigerappointedhe

powers of an enquiry offer has been laid down as guasdicial powers.it's a fact finding
bodywho has to give finding on the acquisiti@gainst the employdrit following the principles

of Audi alteramparadim,no person shall be condemned and heatidout giving an opportunity

to defend himseland the opportunjtmust be a reasonable opportunity to defeaday for the

person must be free from biagportunity must be a reasonable opportunity to deféndelfand

one who alleges must provs the basic principlelf the management allegabkerefore

managementust firstlead the evidenceith the right of the worker to cross examifa|owed
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by Defense of thevorkmenand right of the managementdmss examine thevidence produced

by. How long can | continue?
Prof. (Dr.) Geeta Oberot 10 minutes

Prof. (Dr.) BT Kaul: now it brings to the most important issuwe® that's very important for all

of us to knowsome misconduct may also be cririks suppose first charge sheesé&ved upon,

tell the managemeittl reply to yourcharge sheet will prejudicemy defensen the courrwhat

| want is thatprinciples of natural justicelictate thatyou shouldwithhold the departmental
enquirytill the decisions of theriminal court.there are number of judgement of the supreme
court so | can in that case appah to courtand say please with hold the departmental
enquirypending the triabecause it will prejudice the casethe trial courtor it may prejudice

my case before the enquiry officerBut then you must understand to very important
facetsdepartmerdl enquiry is not a criminal triddecause any punishment thia@ employewill
imposes maximum civil consequencesigma,loss of employment and therefore loss of value

he cannot punish the walye statgpunishesso therefore first question thedmes isvhat is the

Law when there isimultaneous proceeding sand founded on the same fiketssuppose

the people who were involved in 2@&ere also involved in théepartmental, they could be
preceded departmentaitywas a criminal offence by theaséand the conspiracy to cause loss to
the management so thereféoe both found it on the same factsiminal breach of Trust, criminal
misappropriation whatever you like to calldgtjminal conspiracy all those cases so therefore we
havea case, onef the cases thatwanted to draw you attention was Khushambar Dubey, | think
many must of you dealt with this case which is very important, it is 1988 4 SCC 319, cases you'll
get everywlre. So therefore the questiomd§hambabDubeyhas said well the pson musts
within his right to go to the court and get a stagie¢partmentahquiry if grounded on same facts,
and involves complicated question of law and facts but i was on somethinip elsminal Trial

you have to prove guilt to the hiieyondreasonable doubt. Second confession before the police
officer is not admissible as evidence in criminal trial, those principles do not agl@gantmental
inquiry it is civil nature, now these are basic principles, that is why you must have seen a number
of cases, even when a person is acquitted by the criminal S8oyteme Court has hetldat the
person can bealepartmentally proceedeldecause the degree of prowf criminal trial is

high whereaglegree of prooin departmental enquiry is lefRulesof admissibility of evidence
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aredifferent,therefore you must keep in mirfSlecondooint of departmental enquiry must be very
clear.Now you have a rule againdbuble Jeopardso far & article 20 sub clause l2ut there is a
judgement of th&upreme Counvith says thayou cannoex postdacto create a misconduand

say that you haveommitted misconductyou see what can Judges dodges can do this
much,you bring in the principleule against double Jeoparthyough judicial decisionbecause

it is very fairthat you should not be able tbanagement should nbave the opportunity to put

the clockback and sayjow we hold you guiltyfor this kind of thing,you have a very specific
judgementA Kalara v. Project and Equipment Corp. Itth84 3 SCC316, and one more kiss
which | am very fond ofeferringthat is,every act or omission on part of thmployee is not a
misconductsome people may be in efficieahd they may be because of theiefficiency not

very good at their worthey may be deniggromotionbut they cannot be punished for misconduct.

A police officer with the best office judgemeige his powers to meet the situation of law and
orderand is not able to come up to the hissixpected of a Police Officbut he has used best of

his judgement,but he cannot be proceeded departmentaily,act cannot be construed as a
misconductthere is a casgnion of India vsl Ahmedgvery act of an employee a Civil Servant
cannot be construeals a case of a miscondut8792 SCC 286you mus read very beautiful
judgementrelating to Civil Servant who was in commamuat was not able to in spite loést othis
judgement.T h a whysyou will see that Income Tax Commissiongho use best of the
judgemenbut there are cases that they have lpFeneeded departmentalg therefore for you

have to make a distinction between malafideision and inefficient decisiomhose are cases you
know where we need to look at, but | just want to quickly come to the second stage which 1 just
want to take p in the position is, one who alleges must prove and therefore question of evidence
who first leads evidence is very important. Second is the important question of legal representation.
Now whether an employee has the right to ask for representation pgrlamthink there are
number of judgements | need not to dwell on this point for long , but most of the cases | would
like to talk about at this stage is on case which is given in reading materiaBdiaadl of Trustees,

Dilip Kumar's Case,l think the latest of the cases | thinkBsarat Petroleum Corpit is 1999 1

SCC 626, its only when the presenting officer is legally trained mind that the courts have held that
they can be entitled to legal representation but over the period of time tlugplariis also to an
extent diluted. Even Bombay Port Trust, Dilip Kumar's case says that. That rule was changed in

that case, later that was allowed. Now | just want to quickly say that the enquiry officer must base
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his findings on the basis of material cecord and he has only one duty and he has no duty to
recommend punishment and it is not within his powers to recommend punishment. He has to give
finding on whether the guilt is proved or is not proved. Now when he submits his report, you have

to seeECIL v. Karunakararand earlier to that we had Ramzan Khan's case which is applicable to

all the sectors of employment because second opportunity under the Art. 3(11) was removed but
then the Supreme Court bought is from the back door and thought itgesttioéfirst opportunity

itself once the enquiry officer gives his finding, if they are adverse, then he must supply a copy of
the enquiry officer report and also suppose he says what are the punishments proposed than he can
make a representation on tlaed that must be made available to the workmen and the workmen

has a right to make representation only then thereafter the management will take a decision, what
should be the punishment and what should be the quantum of punishment. Lastly, once the enquiry
officer's report is submitted the disciplinary authority is within his power to accept or not to accept
it Suppose it’s a case of no finding agains
authority on re appreciating the enquiry material congedif. conclusion but then he has to give
reasons as to why the findings of the enquiry officer, only then the process is in accordance to
principles of natural justice and as soon as management makes a decision, issues a penalty and if
there is a provisin of an appeal, appeal can be filed and on that basis the appellant authority can

take a decision but beyond that we will take up tomorrow. Thank you very much.
Prof. (Dr.) Geeta Oberot Any questions

Justice Chandru: The law relating to 11 A is made vasymbersome. Now 11 A has got 3 stages.
First is the preliminary inquiry and if the inquiry is set aside and the employer seeks opportunity
then record fresh evidence. Then otherwise on the fresh evidence you decide the matter. If you
hold that inquiry isfair and proper then no evidence is possible, no fresh material can be called
for, in which case you have to give the finding whether the employer's finding is perverse or not.
Y o u c aapptetiaterthe evidence, now after 11 A you caappaeciate thevidence and give

a diff. finding in the light of Firestone case, it is like a first appeal now assuming you find the
findings are all correct, charges are proved, you got power to enter into diff. punishment, it can be
reinstatement or it can be compermain lieu. Now what happens is thabour courts are asked

to make preliminary issue on the inquiry , now most of the cases where Trade unions

representatives or worker themselves come to argue like a pre bargaining labour court tells them
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you make an eforsement that you are not taking the enquiry I will consider relief under 11 A, so
the short procedure, the unwittingly the labour leaders saying, we are not taking the enquiry we
are only arguing under 11A, now some orders are passed, matter comds @otiig High Court

now finds that the enquiry is not on fact so the lawyer who appears in the High Court cannot argue
on the validity of the enquiry because you bind yourself by not taking the enquiry and more often
Madras High Court has struck down thameards because once the employer's evidence is
accepted then it is very difficult for you to decide on the question of penalty. Suppose charges are
proved, charges are very serious, then where is the question of Kridw some Judges, there is

a judge 6 Labour Court who is nick named as 50 50, every case he will only order reinstatement
of 50% only, every case as a matter of routine he is callecb@s50 judge. Now this is one factor.

Why Labour Courts are asking workers not to attack, if you wniteeiminary award that is not
considered as a norm and more often when preliminary awards are returned it becomes the subject
matter of challenge to the High Court, thougtCimoper Engineeringase which is included that
Supreme Court said you shouldtrentertain writ petition under article 226 at the stage of
preliminary inquiry but many judges who are sitting in the writ admission roaster they are not
aware so they will admit it. By the time the case is made the records come from labour court, it
takes long years 2 to 3 years for the matter to go back, now this is one procedure. Second procedure
is that on a r@ppreciation of the evidence you can come to different conclusions. Now how many
Labour Courts are willing to rappreciate the evidence anakeé a diff. Normally they do
paraphrasing of the evidence found on enquiry and says it is appreciated by the court and therefore
| am not taking a different view or more often the lawyers argue, if two views are possible you
can’t t ake vy otavailable irethe.appdllatecburt bus them nevertheless you follow.
The third question is that what is the penalty proportionality of the. Now you know the background

of 11A because of the ILO norms 19th Resolution where, punishment should have thalagpro

the third party neutral arbitrator. Now you are a neutral 3rd party arbitrator so the penalty issue is
before you but what happens is there are enough case laws on every subject. Suppose the worker
uses bad language, there are judgements to sgyuiit of language is not the term of contract,

you can’'t expect a worker coming from gutter
to say that no nlanguage also matters, so you have conducted cases variety of cases, 30Rs

Rs is immateial, no relief is possible. You take driver case of rash and negligent drive, you take

assault, you take any issue for that matter there are judgements of both sides. then what to follow
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so in these cases really what happens is that the Labour Couts@momputing the various
precedents, so as Justice Mukhopadhaya said First decide the facts, decide your issue first then
apply all these precedents, but before you cart
are cases on cases where we fihdvery difficult because ultimately when you talk of
proportionality... now suppose a bus conductor takes one rupee and he has got 15 year service then
the Court said no there are enough judgement,
mercyon these people, so where you go from here..therefore the strongest exercise that one to do

is to go into the facts and then apply yourself, there are many instances where how we got in the
sitting in the High Court, how we got over the Supreme Court juégés, take the case of bus
conductor. Now in our state there are shortage of bus conductors, there are shortage of drivers, so
what the management do, it’s a government cor j
payment under 17 B where ladtawn pay will have to wait. Most of the management will say

come back to work. Now that takes 5 years or 7 years. Now after 7 years when the matter comes

the management lawyer sight some UP Trans@wtp. 3 Rs or 30 Rs, no sympathy, then what

you haveo do sitting in the High Court, so in those cases what we do, we apply the family law, if
suppose somebody husband alleges cruelty or a wife alleges cruelty and then they live together,
you can’t raise such issue Iwedoéinodrdeste avbidhSe¢ on,
17 B, you reinstate him which means you yours
Supreme Court but you want conductors and you
therefore you repose that man #fere virtually you condone the delay, you condone the
allegation, therefore we will not nowake that stand that these judgements will apply to this case.

There are so many times you'll have to exercise our ingenuity our concern for an ordinary person,
we'll have to apply some new principles in thi
a laborious job of a three stage inquiry preliminary issue, theappeeciation then

di sproportionality or propor t havent@doithatyexerciset ' s a
whether you like it or not. Secondly have some concern, these judgements ardettely

there judgements on judgements are theamd,thereforegou apply to the fact situatiomhirdly if

possible you must innovate method by which you are not completely precedent oriented, you
should also think of the fact situation, ultimately when the matter comes to court, it may take a
different turn, ultimately there are judges on judges, if yauthe entire Labour Jurisprudence

from 1950 till now last 65 years, there has always been a parallel current, there are judgements of
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this side and there aredgements on this side also. Youa rbé gearching on which judgement
applies to us, thereforeating in mind applying the fact situation and also the social concern and
decide the matteD o nthirtk of the extra work load, extra workload is always there so long as
there is unique work for that mattdhankYou

Participant: | would like to draw yao attention, our High Court and Supreme Court in
misappropiation cases or theft cases, l@8d SC has stated that no mercy to be given to worker
when misappropriation is there looking to his pasbrd,no mercy will be given to him, that type
of judgemen have been already and suppose we help the worker then the matter will go higher

court, higher court stays the matter or quash the matter.

Mr. Sanjay Singhvi | have one case where | wanted to tell before we complete, there was a
worker in the KanpurCorp... He alwayswrite a petition to the managing director about his
problems and once he wrote a letter saying if goa nconcede demand Iljump from the
headquarters and commit suicide. Then the panicked corp. does a police complain and police books
him under attempt to commit suicide and dismiss him also and it comes to Labour Court, Labour
Court also says you are wanting to commit an offence ané Iragrée with you therefore no
reinstatement. The matter comes thendwe nkhotv what to do, its reveing the Labour court

order is difficult so at the times it occurs that in 1994 there was a judgemRatpiram v. State

of Tamil Nadu,now the Supreme Court shut down that attempt to commit suicidebé &a
reference, within two years Supreme Caaxtersed in Gian Kaig case that no nono it is not for

us to decide, it is for the parliament to decide and therefore the right to live does not include right
to die also. So this particular case came in between Rathiram and the gaur's case. Sdhesaid on
day when he made that statement it was not an offence as per the Supreme Court, we compared
the date also. So | wrote an order by saying between these two period since Supreme Court declared
that provision is unconstitutional there is no questiorany offence therefore there is no charge
made off. Notwithstanding the facts absolutely Supreme Court took a different view but worker
was right in saying that | will commit a suicide and there is no offence at all and therefore we'll

have to find some mtars like this.

Participant: | just wanted to give in that sense for misappropria¢itm | accept that there is a
quote from Annapell&rancethat | would like to give you, "the poor have to labour in the face of

the majestic equality of the law whibtbrbidsthe rich as well as the poor to sleep under the bridges,
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to beg in the streets and to steal bread", the rich are not going anywhere and when the rich steal
3000 crores nobody does anything, butR®or 3000Rs, he must be dismissed. That is of
conductor.

Justice Chandru Ultimately Justice Potter Stewart of USupreme Court said, off late our
judgements have become like railroad tickets, good for the day and good for the trip only. So that
is all about the precedent.

Prof. (Dr.) Geeta Oberoi: Okay @n we have a big round of applause for Jane Cox and Sanjay
Singhvi who would be leaving us today, so we meet tomorrow again and you can go and take rest
becausé was thinking because there is a master trainer from the supreme court you cah have
leaste- committee phase 1 what developments have taken place. There is a session in the Library,
library itself there is a computer lat leastyou can exchange with each other, each state have
made big leap actually, big progress you can share with eachadtheprogress you have made

in that area. With this we meet tomorrow 9 o' clock. Thank you so much
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DAY 2
SESSION 5

Prof. (Dr.) BT Kaul : Area that we are going to traverse today is a very fascinating area. In fact
you must see the aelation betweemetrenchmentlay off and closure. In fact we start with that

when a person starts and activity and activities in industry and in thatrintiess employed as

a workmen in the meaning of Sec 2(s), there are certain situations where an employer may not be
able to provide employment tiois workers on account of various reasons which are called reasons
beyond his control and therefore hedae | ayi ng off his empl oyees,
understand that lay off is not a right under the Industrial Disputes Act, though there are provisions
in Chapter V A which was introduced not in the original Act but introduced in the form of an
amendanent then Chapt VA was introduced in 1953llicome to the background and how it was
introduced and the statement object of the reasons but Lay off under the ID Act is not a right
conferred upon the management, it only provides for situations whidbecdescribed as laff,

it provides for compensation if the management decides at the contract of employment or Standing
Orders which are certified Standing orders to make a provision for declaringafland if you

see there is a judgement of the Bumpe Court, very very clearly talking about this position and

that position has been, the Workmen of the Firestone tyre and Rubber Co. not the one we talked
aboutin 11 A but this is 1976 3 SCC 819, and | just want to draw your attention to that vety aspec
of the matter which the Supreme Court dealt with and very clearly stated that, that it is strange to
find. no section in Chapter V in express language or necessary implication confers any such power
even on the management of the industrial establishtoght relevant provisions are applicable

to the lay off of workmen, this indicates that there is neither a temporary discharge of the workmen
nor a temporary suspension of the contract under the general law and employer may discharge an
employee as temparily or permanently but that cannot be without adequate notice. Mere refusal

or inability to give employment to the workmen when he reports to duty on one of the reasons
mentioned in Sec 2 kkk is not a temporary discharge of the workmen. Such a pover fsund

out from the terms of the contract or the standing orders governing the establishment, now that is
very clear that there is no provision which empowers like we say employer's right to retrench, now
right to retrench is a common law right, rigbtlock- out is a common law right, right to close is

a common law right, which has now acquired the status of the fundamental right or a legal right
but lay off is not a common law right, nor is it a statutory right, it is a right which must exist either
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under contract of employment or under the standing orders. therefore it is always better for the
management to make a provision in the standing orders to say that they shall have a right to declare
lay-off in situations of Sec. 2 kkk of the ID Act and t@mpensation payable shall be as provided
under Sec 25 C and it shall not be payable in situations provided under 25 E, now these are very
very important things that we must know. The point that | am trying to make is that where a person
employer is facewvith the situation, we'll go to section 2 kkk we'll see that all these situations are
beyond the control of an employer and that’'s o
lay off and lock out. Now lock out is also situation refusal, inabfailure of the employer to
provide employment but reasons are within the
reappraisal or it is a tactics in Industrial action by the employer to make the workers to see his
point of view like suppose theaskers resort to strike the worker can declare lock out, any lockout
which follows illegal strike is always legal and the lock out which follows a legal strike is always
illegal. Now these are basic principles that | think we by now know all togethefaiteeome of

the important distinctions between lockt@nd lay off is they both hapn in a running industry

but what is the difference between the two is that in one case the reasons can be within the control
of the employer but in case of lay off these all the case where the employer has a situation in

his organization which are beyond his control. If you look at Sec. 2 kkk it is very clear that every
word there is very important, it safglure, refusal, or inability of an employer, on the accaint
shortage of coal, now this is a fact which is beyond the control of employer, power dgsjiond

the control of employer, raw material agairbesyond the control of employer, accumulation of

stock is agaitbeyond the control of employer, failurerafichinery is again a situatibleyond the

control of employer, onatural calamity, or due to any other connected reason, that is why reasons
has to be readlus dem generigith the words preceding it, therefore it has to be one of the reasons
which is eyond the control of the employefo give employment to a workman whose name is

on the muster rolls of his industrial establishment and who has not been retrenched. Now one very
important thing that you'll notice is in this chapter VA which was introduice 1953 was
introduced because it was felt necessary to have uniformity of law on retrenchment, compensation
and also on the layoff situations. This was when the 2nd world war came to an end the textile
industry in Bombay had accumulation of stocks beeawow there was no demand of the textile
because the war had come to an end and many industries suffered a lot of problem some had to be

closed, some of them had to be laid off and some industries it had to be retrenched, so a need felt
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to have a unifornty of the law and Chapter VA starts with Sec 25 A and Sec 25 A says the
provision of 25 A shall be applicable t8ections 25C to 25E inclusivet not F, shall not apply

to industrial establishments to which Chapter VB appt@sndustrial establishmesin which

less than fifty employees, so therefore lay off provisions applicable to factories, plantation, mines
which employee 50 or more workmen any day in the proceeding 12 calendar months and therefore
not applicable to Establishments below 50 emplsyeBec 25 applies to all Industrial
Establishments and in 76 we find a distinction being made between those employing first 300 then
reduced to 100, 100 or more workmen where we have prior permission to be taken in case of lay

off, retrenchment and closure That ' s why | said this topic ha
situation before an employer came, retrench his employees or closes establishment the one stage
that he can first adopt is lagff the employees and wait for the situation to improweidhe has

power under the Standing orders to lay off the employees and says compensation payable shall be
25 C that is where there is a via media found by the legislature that the employer has to pay salary
but he has no control over the reasons whyaeff situation, workmen must not suffer any loss

when he is ready to work but there is a situation which is beyond the control of employer. So a
humane provision which says that 50 % of the wages plus dearness allowance minus the days,
intervening holidgs coming in between, so you have compensation provision that is 50% of the
dearness allowance minus the intervening holidays which can go up to 45 days. Now if the
Standing Order says that there is no compensation payable after 45 days there canibera prov

to that effect but if there is no then he'll have to go on paying the layoff compensation. If suppose
45 days the situation does not improve then he can retrench the employees and the layoff
compensation can be adjusted towards the retrenchment nsatipe payable and even after
retrenching the employee if the situation does not improve he can declare a closure. That is how
you have to look at these provisions, there is a systematic way of looking at these provisions. An
employer where he is forced tclose the establishment before he is forced to close the
establishment he can resort to a situation called lay off situation where he can wait for some to see
the situation improves, if the situation improves he is able to give back employment to the
empoyees, if situation does not improve he can resort to retrenchment and if still the situation
does not improve the situation of closure is warranted, therefore he can declare a closure in his
establishment. Lay off situation & commonality between loabut, lay off and retrenchment is a

situation when there is a continued employer employee relationship, where there is a continuing

79



business and we have an industry which is in operation that is one aspkewtahisd to take up.

First 25 A, 25 B says fathe purposes of continuous service of 240 days on the date proceeding
12 calendar months, a person has put into 240 days. 25 C says lay off compensation but in what
situation it will not be payable and then, 25 D sBysy of an employer to maintain mestrolls

of workmen because only those employees who are on the muster roll can be laid off and then you
have a concepof Badli worker. When does a badli worker seize to be a badli worker that you can
look into the provisions yourself and then 25 E salien can a person not be entitles to lay off
compensation. | would like to come to the topic of retrenchment compensation, a very important
topic because most of the case that come before you now a days are either cases
of dismissalischarge or there acases ofetrenchmentCan we understand before this definition

2 o came in the Industrial Disputes Act , there is already a concept of retrenchment which was in
the the ordinary meaning of the term i.e. labour surpluses, now labour surpluses could be for
variety of reasons, it could be automation standardization, all those rationalization policy of the
employer but then question is when Sec 200 was brought into the statute book, the legislature had
to give a definition, what we call as a dictionary havetobwn because every statute have a
dictionary of its own that’'s what we say Sec
which is narrower than the ordinary meaning of the term or it can have a wider meaning as is the
ordinary meaning of the ter and therefore if you look at Sec 2 oo, it says, that is very important

for us to understand it sayseans the termination by the employer of the service of a workman

for any reason, otherwise than as a punishment inflicted by way of disciplinary &ctiadges

not include- voluntary retirement of the workemorkman reaching the age of superannuation if

the contract of employment between the employer and the workman concerned contains a
stipulation in that behalf; dermination of the service of a wkman on the ground of continued

ill - health, that was the original definition &ec 2 oo "Retrenchment”. There were cases which
went to the Supreme Court | think main problem started with when we went to the Sundramani's
case but before that there w&@mnportant cases that went to Supreme Court was Sukhla, Barsi
and Pipri Sugar Mill's case, now those were cases where the Supreme Court had to decide as to
whether termination on account of closure of undertaking whether it would amount to
retrenchment onot and therefore where the employee is entitled to retrenchment compensation.
Similarly on the transfer of an undertaking if there was termination of services of employees

whether they would be entitled to the retrenchment compensation or not and SQonamiz
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those 3 set of cases which are constitutional bench judgement cases, 5 judge bench cases, SC said
retrenchment can happen only in a continued business and on the transfer of an undertaking on the
closure of an undertaking there is end of the stigqutherefore there cannot be retrenchment,
therefore closure, transfer undertaking which is the cause for the termination of the services of
employee, they are not entitled to retrenchment compensation. Now the parliament did not amend
the definition ofretrenchment, parliament decided to have two more provisions in the statutes in
the form of 25 ff and 25 fff, where it said that on transfer of undertaking and on closure of the
industry the worker shall be entitled to the compensation which shall beitas & deemed
retrenchment compensation and therefore it made a very important distinction that compensation
payable shall be as if there was a retrenchment but it did not bring under the definition but there
are certain observations in the judgementclwhivas used by the employers i Punjab Line
Developmenteclamation case which was a constitution bench constituted by the SC to review all
the judgements passed by the SC after the decision in Shukla, Barsi railways and Pipri sugar mills
to see whether thiater judgements were in conflict with the constitutional bench judgement in
Shukl a’s <case. N oGeurtyVehydidl tHis siniaien ar&e lpecaasm érst time
Sundramani's case was an important case and it raised two questions about theningtmbe

given to for any reason whatsoever and second the definition of termination. Now here there was
an employee in the state bank of Inééao was given jobs in bits and pieces and the last job given

to this person was 9 days, now in the appointnhetter it says that you are appointed for 9 days

and you employment will come to an end after the expiry of these 9 days but these 9 days make it
240 days in calendar year of 12 months preceding the date of termination and thersdddeblie

that time the SC had very well established the law that Sec 25 F which says no employer shall
retrench a workmen who has put in one year of continuous service for any reason whatsoever, so
therefore he said these are conditions precedent, violation of Sec 26 2§ Bewvhich were held

by the SC to be mandatory and noncompliance of which was ordinary toehéed as non
extinctlaw and therefore workmen was entitled to reinstatement , back wages and continuity of
service. So therefore the question was, whatdastkaning to be given to the word termination

and what is the significance of the term if any reason whatsoever? It says termination of service
for any reasonvhat soever except 4 cases one was t¢hee of dismissal or disciplinary action,
termination, sperannuation attaining the age of superannuation or a person voluntarily retiring, or

a person whose termination takes place on account of continued ill health. therefore the Supreme
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Court said termination means, it can have 3 situations one where tleereider active order

passed by management like your services are terminated so you are no more required in the
employment, second it by efflux of time or a stipulation in the contract of employment on the one
hand you give the job on the other hand ymkte t he j ob you don’t have
termination. So therefore termination what so ever whether by lapse or time or stipulation in the
contract of employment or by the active step taken by the employer, all cases are case of
termination. Now ér any reason what so ever SC said are not confined to labour surplus age, it
includes more than | abour surpl us. That’' s a v
judgement Sundramani's case subsequent with Hindustan Steel that was JustiqggaGtedaly,

and Justice ChinappaeRdy said what is the object of retrenchment compensation, he said this is

a country where there is not social security provisions provided by the state so therefore an
employee has to be compensated from the date of tHegsland job found and therefore this is

an amount which will bear compensation to stand the world within till the workers finds a new

job, this is the social responsibility of the employer and this social responsibility of the employer
must proceed retnehment. so therefore if a person for any reason what so ever has been
terminated, has been put out of job is a case retrenchment and this followed Gapta&hcase,

Third case to fall in line was Santosh Gupta where Santosh Gupta was to be comfitmecstate

Bank Patiala, if she pass the test, if she failethentest but had put 240 days of service and
therefore she said even though she failed and therefore her termination took place but they did not
follow 25 F, so therefore the courts held yeis is termination and it is not divert by any of the
exceptions made to section 2 oo. Therefore the termination was illegal and entitled to
reinstatement, back wages continuity of service and therefore you can see line of case, but these
were all judgmets given by the division bench, they were judges, 2 judge benches or 3 judge
benches and therefore there is a clamor on the part of the management that SC have off late been
going contrary to the Constitutions benchgacthent of the Shukla, Barsi,#i rallways case so

therefore first way they succeeded was they brought an amendment to Sead?aomew clause

was inserted in Sec 2 o0 as an exception cl au:
one was definition of termination, second wasdny reason what so ever. Now 2 0o says that, if

you look at definition it is basically telling you what is termination and what is not termination,
kindly look at the definitionit says,termination of the service of the workman as a result of the

non renewal of the contract of employment between the employer and the workman concerned
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onitsexpiryorofsuch e r m’ , Surdmmaensiittunr9elays.. you'll seize to be an employee,
therefore there was a stipulation to that effect in the contrachpliogment or termination of the

service of the workman as a resultmain renewal of the contract of employment between the
employer and the workman concerned on its expiry or of such contract being terminated under a
stipulation in that behalf containgkerein, therefore now what happened was cases of lapse of

time and stipulation were taken out of the definition of termination. This amendment admitted that

the termination could take place by efflux of time or stipulation in the contract of employment
because it says termination on account of, therefore termination meaning given by Justice Krishna
Ayer in Sundramani's case holds good but now those case 2 case have been brought within the
exceptional clauses but as i said yesterday my friend from Dellmarsadl if there is a stipulation

in the contract of employment daily wager or for that person any other person it says just look at

the case which | said Ghelot's case SC very clearly saying that if termination by the efflux of time

or stipulationinthe ont ract of empl oyment is mal afide. A
you have to understand if it’s a bonafide sti
wager has to work every day, every day he has a termination and everyday aenéas
employment, like you go in the case oaNarashtra RoaflransportCorp. Where Justice Lodha

dealing with unfair labour practice law of Maharashtra said there are permanent positions but these
people were appointed on the temporary basis and thertfisr was a malafide situation and
therefore you could not say these were cases which are excluded from the definition of
retrenchment. So therefore those are situations what yesterday Justice was telling you and what
Justice Chandru also told you. Kindahake sure that you make use of the provisions of the chapter

2 ra read with Schedule V and 25 T and 25 U of the ID act. Though 25 T and 25 U are giving
criminal law action against unfair labour practice but then again the definition of Industrial dispute
brings within its fold and powers of Industrial TribumalMestern India Automobile Association

are enormous was and therefore a civil remedy is always available and you can resort to that kind
of a situation. Now Supreme Court had to deal with this weehad the Punjab Land Reclamation

case which was a constitution bench judgement, in fact the argument was that the definition given
by the SC in Sundramani's case, Hindustan Steel and Santosh Gupta run contrary to the scheme of
the Industrial Disputes Act Supreme Court said no, it doesn’
only to the casewhich are retrenchment because of the labour surpluses and even in those cases

the employer can make a departure because he says ordinarily they shall follow tihredaistst

83



go or first come last go rule given in Sec. 25 G and very important thing to highlight, one year of
continuous service is only for the purpose of 25 F, one year continuous service is not a condition
precedent for 1 nv ok irynngporarg disGhctamwe madsbunddrstand and s a
there are very clear cut judgements of Supreme Court on this point that 25 G and H are irrespective
of the number of days a person has put in. Once you are inducting a person in an establishment
you have todllow bonafidely last come first go rule unless for reasons to be recorded you depart
from this rule and that is why 25 G says if you violate this reinstatement, back wages, continuity
of service. If you do not give reengagement preference to the persection 25 H again there is

a violation of Sec 25 H and those are important observations when you are dealing with the law
on retrenchment. | just come back to the judgement of the Supreme Court in the Punjab Land
Reclamation case, very important judgetraard also one important point that i want to make. 240
days you don’t have to work from December to
retrenchment. | may have joined in march and | make it 240 days in December and suppose i have
not workedn Januarylhave not worked in February, you do
an employee for 12 months and then he must put in 240 days, immediately preceding the date of
termination you just see whether in 12 months he has put in 240 day# &e has put it only 9
months he has qualified for retrenchment compensation, mandatory provision under 25 F, the law
is very well settledlanohar Mohan Lal v. The ManagemeMianagement of Bharat Electronics

is a judgement which clearly talk about this position, AIR 1981 SC 1253. let me come back the
most important aspect | want to cover is change in the position of Supreme Court from one position
to another position and thegtion that we are today why and why not should we not give relief
which are not merely what are ornamentation but they must be punitive reliefs because
compensation has to be punitive, a person cannot be punished for illegal action of the management.
| lose the job not becauséave not worked for these years but because i have been kept away
from the work. So therefore if you are not paying adequate compensation to the workman you are
giving premium to the illegalities of the management therefore tin@ensation cannot be merely

eye wash, it has to be punitive compensation, huge compensation keeping in view the number of
years a person has put in. Now Punjab Reclamation Corp. is a judgement of Supreme Court where
the SC has discussed all the caseswvieat to the SC after the new law was brought in the statute
book and the SC did not find any inconsistency between the provisions of ID act and scheme of

the ID Act by giving a wider definition to the ordinary.. they said they have a choice if you look
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atthe very first line of the judgement, it says the precise question to be decided therefore now that
was the precise question before the SC, now precise question to be decided therefore is whether
on a proper construction of the definition of retrenchmei@ac 2 0o, it means termination by the
employer of the services of a workman as a surplus labour for any reason what so ever or it means
termination by the employer of the services of the workman for any reason what so ever otherwise
than punishment as ficted by way of disciplinary action those expressly excluded by the
definition. In other words that is the main question to be understood in the case the question to be
decided is whether the word retrenchment in definition is to be understood inrd® repour
surpluses natural and contextual meaning or in its wider literal meaning. Now we have rule of
Interpretation of statutes and that is the primary rule of construction of statutes, where the words
used in the statutes are plain, unambiguous, theaguestion of interpretation does not arise. Its

only when the words used in the statutes are capable of more than one construction, therefore the
guestion of interpretation of statutes arises. So therefore literal rule applies where the language of
sta¢ ute is plain but where it is not plain and
of labour surpluses for any reason what so ever or it is termination of services by the employer of
the services of the workmen for any reason what so Evewould have been a labour surpluses,
voluntary retirement is not a labour surpluses, why should it be excluded, attaining the age of
superannuation he does not become service, termination on account of ill health it is not surplus,
disciplinary actions not a surplus. Therefore the purpose was to give literal meaning to the words
used in the statute and the SC looks at the scheme of 25 G, 25 H, Sec 25 J, now like suppose the
empl oyer says under the Standi ng.|@avalcempbed Act |
with that therefore 25 F is not applicable in the situation, 25 G, J. Can we have a look at section
25 J? Now this an important argument which you should consider it #ayqrovisions of this
Chapter, now this is important it is a sjakdegislation, The provisions of this Chapter shall have

effect notwithstanding anything inconsistent therewith contained in any other law including
standing orders made under the Industrial Employment (Standing Orders) Act, 1946, therefore
even if youhave complied with the Industrial Employment Standing orders Act you still have to
comply with 25 F and if you have not complied with 25 F the retrenchment is bad. Now before |
come up to final conclusion to this chapter is in 1976 we had Chapter VBharedare this

was only to give more protection to the workers in the manufacturing sectors because Chapter VB

has nothing to do with the service sector you must understand that part because Sec 25 K, have a
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look at Sec 25 K which is the starting section@hapter VB, just have a look atTte provisions

of this Chapter shall apply to an industrial establishment (not being an establishment of a seasonal
character or in which work is performed only intermittently) in which not lessitiizadly it was

300 but it was reduced to 100 by amendment in 1984 employed on an average per working day for
the preceding twelve months. Now it defines in further 25 L Bayshe purposes of this Chapter,

-"i ndustrial e sdfactorly assidfimee in Eedlies mat, 4948 mine as defined

in of the Mines Act, 19523 plantation as defined in Plantations Labour Act. This is basically only

in 3 sectors Chapter VB has to be read and prior permission of the authorities has to be sort in
industrial establisment employing 100 or more workmen on any day in the preceding 12 calendar
months and that prior permission if not taken the termination is nevhs¢her it is a form of Lay

off, whether it is in the form of retrenchment, whether it is in the form sluctand therefore the
consequences is not only the worker had to be putibézkhe same positiobut this is also a
penaloffencepunishable under sectidb Q of the industrial disputes agtow the challenge to

this area camanitially in the Excel Wre case where provision of 25 O was challenged, the
Supreme court upheld the right of this legislature to put these reasonable restriction but then the
scheme of the act was questioned and therefore they struck down that provision but not the power
of thegovernment to impose those conditions. When it was later on in Orissa Textile Mills case
that the Supreme Court upheld the constitution validity even of the scheme that is in Sec 25 O.
Then there was Meenakshi Mills case where on the question of retremichravision was again,
constitutional validity was challenges Supreme €baMd right to carry on businesgludes right

not to carry on business but this is not an absolute right, similarly right to carry on business includes
right to retrench but threit is not an absolute right but then it did not go into detail, it said assuming
that right to retrench is included in right to carry on business iaral concomitant right of the

right to carry on business. The Supreme Court upholding the constialidity. Now this is a
provision which is in my opinion stood the test of time when the world over economic crisis were
taking place but this chapter was able to protect labour in this country and they were not subjected
to the hire and fire and therefdiey wereable to sustain themselves and India was not affected

in the manufacturing sector primarily because of these reasons but | think what has happened over
the period of time is that MNC's are wanting these provisions to be done away with, licdgk di

and Rajasthan has followed the suit, Rajasthan , Madhya Pradesh they have raised the limit of the

workers from 100 to 300, definition of factory has been increased, definition of contract labour
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application has been raised from 20 to 50 that isgkense would like to have some discussion on

but one basic thing that i just want to take up earlier the law was noncompliance with the mandatory
provisions of 25 F made retrenchmant estdeusf law and once it is non est on declaration that

it is non esthe same position follows and therefore the worker was ordinarily given the relief of
reinstatement, back wages and continuity of Service. Yesterday Justice Chandru brought in that
UP Brassware, Justice Sinha's judgement where he said that the penadusavbing too far in

one direction and courts have not kept the interest of industry in mind and therefore time has come
we have to respond to the globalization, liberalization and therefore the remedy has to be different
from what was given earlier. Theovker who has not worked all these years cannot be given a
premium and therefore given back wages and therefore the compensation should be the rule,
reinstatement should be the exception answer to that if you what to read that argument | think
Harjinder Shgh is a very important judgement you can always read and there is a judgement which
is by Justice Gowda a recently in 2014 it is ONGC, BHEL all cases you must read and those are
beautiful judgements where you can go back to the old theory of reinstatdéaentvages and
continuity of service but | just want to draw a line here and that is where we must connect this
discussion with the discussion we had yesterday. courts have confused with reinstatement with
regularization and | submit whenever a case urZle F comes in its not a question of
regularization, it is putting the employee back into the position in which he was, if he was a daily
wager he cannot be put as a permanent employee, if he was temporary hand he cannot be put as a
permanent hand buttifiere isa specific reference of regularization if theraispecific averment

of victimization in the matter of regularization then the situation is different, then the labour Courts
is within its powers to go into the question of regularization. Vit has happened in SC wel'll

see Harjinder Singh's case when we'll go to Harjinder Singh. It was not the case of management in
Harjinder Singh that that the claim was for regularization and you'll find that High Court bringing

in Uma Devi and on the basi$ Uma Devi setting aside the order of the Tribunal and Supreme
Court saying two important things which you must understand, you have more powers than the
High Courts, High courts have very limited power of interference, Harjinder Singh is the best
judgerrent to rad, so is the ONGC and BHElase where the court has very clearly stated that the
powers of the High Courts is | imited, it s a
with 11 A you have the appellate jurisdiction, when you aremtgalith the retrenchment situation

you are dealing with beyond you are dealing as the court of first instance and you have the powers
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conferred upon you by Western India Automobile Association. So never fail to exercise those
power whether it is reinstatent, back wages or continuity of service but if you are not keen to
give reinstatement | think because many years have passed by, please do not hesitate to give good
compensation to the workers which will act as a deterrent for the management so thatvtomor
they do not resort to such actions otherwise giving of paltry amounts as the Supreme Court has
been giving in the past yodo not know many of us do not know what happens in Supreme Court
even ordinary lawyer charges you 20 to 50000 Rs for each appeara senior lawyer will charge
150000 rs minimum and therefore if you give 50000 for a person who has put in 20 years of
litigation even his cost will also not be met. Even these Trade Union people must have got more
money than what you are giving hitmerefore you have to give exemplary cost, you have to give
exemplary damages, exemplary compensation. These are some of the observation | think Justice
Chandru is there he will further like to add on the subject, I think | can wait for your questions
becaise | think we must have a debate we should not have a lecture here, we are not teaching the
law students we are interacting with the judges we just put some thoughts before you and you look

at it and tell me what are your concerns? Thank you very much.

Justice Chandru: Good morning to all of you, I think this is the 2nd day of our seminar | find most

of you are very tired bored with the subject and wherkKaul was referring to some provisions

you are not even looking into the bodlam tellingittoe er ybody i f you don’t
you please have the copy of ID Act. You have the copy of ID Act? Please whenever the provision

is mentioned refer to that provision because | can speak for myself | have been associated to this
branch of law for last 3l years. Every time when a provision is mentioned | again look into it
because | can never claim | have memoribedentire thing becaustegives a new interpretation

to the issue and we should not thi nkthetehsat we
nothing in this law. This law is a pre Constitutional law as you know 1947 came before the
constitution, this law never trusts the labour court Judge or Industrial Tribunal judge. When | say
like that you may be shocked, you first know therevery peculiar thing if you see Sec 7C this

is not found in any other provision. What is the qualification or a disqualification of a Labour
Court Judge? Sec 7C he must deindependent person, a Labour Court judge has to be an
independent person. Whatefothat mean? What is independent? Have you ever come across any
other provision of any other law where the prescription of a judge is mentioned that you must be
independent? This is one question you must think of yourself. Second who is your appointing
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au hority not the High Court it is the Governm
be a Labour Court judge. There was a case in Bombay where a Labour Court judge appointment
came to an end and the High Court recommended the extension but ¢énengent did not issue

the notification. What happens to the Labour Court judge when there is no notification, he is not
there whatever he wants to he can’t do, t hen
started giving a weeklgxtersion, so every ek there will be a notification which is extended. So

there are peculiar situation you may come across. In Tamil Nadu you have one labour court in
every three districts and in one district Coimbatore where the work is very heavy, the High Court
send the acommendation but the appointment was not coming so the Labour Court was
functioning without the officer so the clerk in that office use to give dates, it went on for first
month 2nd month and large number of claims of Labour Courts, Tribunals, manatpmyens

use to come and go away. One day one impatient trade union leader, he got into the seat of the
Labour court judge, he said please call the case | will now decide, he declared himself as a Labour
Court judge. | am saying the frustration can be somtliat these things can happen in our practice

so now you decide the matter and pass an award. Now there is a peculiar provision, the government
may accept or may not accept your award then what happens, can you see that after having gone
through the ente exercise of a quagidicial power you make an award, if you see Sec 17 A that

it is not final, the government may agree, may publish may not publish, unless it publishes in the
gazette it doesn’t come i nt o aptpreseicthadifetimen and
of an award that also is there. In fact Madras High Court has struck down that provision but never
the less | am only showing this provision to see how not everything is not happy in a pre
constitutional law. Then suppose a caas to be transferred from your court who can transfer, it

is not the High Court it is a state Government. You see Sec 33B state Government can transfer the
case from your file and send it to somebody else that is 33 B and if you see Sec lfielaifard

published under sulsection (1) shall be final and shall not be called in question by any Court in

any manner. Now the idea was it should be made final so that there is some industrial peace. You
are supposed to bring in industrial peace by an award@mdf it is final | know there was a time

when we practiced law in the High Court, the Labour Court awards will not be accepted in a writ
petition and the judges used to put some questions because at that time the law relating to
certiorari was only wherhere is a perversity found in the award the writ of Certiorari will not be

issued, so matters used to be argued for hours together even for an admission of a Labour Court
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award but today you find in our High Court if you just get up and say My Lorghetitton against

the award admit so we have thousands of writ petition pending. So this idea of 17(2) becoming
final is not final it is subject to single bench then division bench then Supreme Court. Therefore
you have onerous responsibility at the samreetiack of faith by very legislature itself so this is

the twin area where you are operating, it is in that context if you see the provision relating to
retrenchment and lay off why these provision are brought in. | told you yesterday unless you know
the hstorical context you may not know what this is lay off and what is this retrenchment that will
cover a solution to you. Every provision under the ID Act if has got some suffix also A, B, C they
are all newly introduced provision. There is a chapter Vlatirey to lay off retrenchment, it is a

newly introduced 1947 is the Act 1953 Chapter VA was brought in what happened during that 6
year period you must know suppose thera iay off in the industry, most of these provisions are
claimed against the tald mills beausehe textile mills always go through a booming period and

that period of depression, recession most of the textile mills also use to gamble in cotton cotton
price and therefore there is always a rise and fall of the cotton prices. Exeeis t@ton gambling

you must have heard of that some newspapers use to every day there is a column this Bombay
billion market, it used to be New York Market, so every day the cotton prices use to go up and
people play gamble on that , so it is becaustheftextile mill either sometime over stocked,
sometime the price of the cotton goes up production goes down, there always be lay off resorted
to or sometimes retrenchment is resorted to, Lay off is where inability of the employer to provide
employment, etrenchment is where some people become surplus to the requirement , | need only
800 people not 1000 so 200 have been sent out. In both cases the worker becomes unemployed,
sometimes it is temporary unemployment, sometimes it is a permanent unemployovern N

each case each lay off is raised as a dispute, each retrenchment is raise as a dispute imagine the
number of cases that will come to Labour Court. In 1947 when they united the law they did not
anticipate that there may be large number of litigatiobecause of the employer's playing with

the market economy and therefore they felt if the worker raise a dispute and the Labour Court
decides which is subject matter of further litigation then the very purpose of granting compensation
is lost, Tomorrow have to buy my food, if | wait for 5 years than what will happen to my family
therefore in order to avoid that the workmen is sent out to fend for himself without any money and
the unemployment leading to social unrest the parliament laid in the matetresichment and

lay off you provide the compensation rate itself in which case the workers may receive the
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compensation and struggle to live though it will be 50% of wages, nevertheless it gives him some
means for a li9ving instead of waiting for a litiggan which is indeterminable. Therefore in order

to avoid the litigation to feel that the Labour Court should not be clogged with so much of litigation
the word lay off and retrenchment were sort to be defined and in Chapter VA the compensation
was fixed g that the worker need not to litigate and in getting these amount he can go to the labour
Court, if suppose the employers do not pay he can go to the Labour Court only compute the
amount, he is not disputing the layoff, he is not disputing the retrenthitemefore Chapter VA

was brought with a purpose to avoid the Labour Court going out of gear. Suppose there is a textile
mill and there are some thousand workers if there are thousand claims of lay off, if there are 100
textile mills and there are goirtg be problems of lay off every year and there are going to be
problems of retrenchment every year you can imagine the number of dispute that may come
therefore it is to save the labour court of further adjudication the parliament introduced
compensationixed rate of compensation and in what circumstances the compensation can be paid
therefore to some extent these provisions were saving the labour Court from multifarious litigation.
Now what happened form 1953 to 1976 now once the employers have toldmppgrsation?

Now the employers are happy pay the compensation 25 days lay off then retrenchment
compensation, number of service in to 15 days. Now when the unemployment started increasing
and the lay off and retrenchment are not merely compensation proast also employment
protection should be given. In 1976 when these amendments came Chapter VB was introduced
where the government took over to sdeetherthe layoff is justified whether the retrenchment is
justified. Once again the power essentiallsted on the Labour Court is taken over by the
government. You see now one they want to avoid the litigation Second they felt that the Labour
Courts are not fast enough to decide these matter because many times it is not final. The
governmensaid in a giva case where thesge 300 workers it was reduced to 100 workers. The
very factory having 100 workers if they want to lay off you must seek permission from the
competent authority, competent authority are many times the Labour Commissioner or the Labour
Secretary. So in any factory or a plantation if you want to lay off or retrenchment you must get
permission. He was also mentioning about these provisions were challenged. Now in Excel Ware
Co.'s case Supreme Court said right to start and industry haglgaiorclose also, in that matter
when Palkiwala was arguing that case he said | am arguing before my Lord's suppose | just feel

like stopping my argument can Your Lordship tell me continue to argue this is there in the
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Judgement itself, it is like askiran employer to continue to run the industwh e n he doesn
want so that provision was struck down and again the parliament reenacted the provision in
reenacting there was a change made you'll find again a role was given to the Tribunal if you see in
Sec25 M, this is where you'll have to learn these provisions once again. Originally it was the
justification of lay off then it was the rate of lay off compensation then now it is again it went to

the government whether lay off should be given or not wheftteegovernment decision is right

or not is again will come back to the Tribunal you see Section 25 M. It is there in all the three
provisions. You see 25 M (7) at page 69 if permission is not obtained worker is entitled to get full
wages as it there is rsuch lay off, now Sec 25 brought in a Judicial Review the appropriate
Government or the specified authority may on its own motion or the application made by the
employer or the workman review its order granting or refusing to grant permission or refer the
matter to the Tribunal for adjudication so now you are back to adjudicating whether lay off is
justified or not. Originally you had the power to adjudicate, in 1953 they tried to minimize the
litigation by providing compensation but nevertheless layatsenchment was not coming down

therefore the provision for prior permission was made. Now prior permission is now subject to the
Labour Courts deciding whether it is right or wrong therefore you'll have to necessarily deal with
whether a particular lay Di justified whether a particular retrenchment is justified and the Labour

Courts are once again had to deal with such provisions. Now he has mentioned about the
retrenchment in fact in the book on Kriatshna A
page 35 you can read leisurely later. Mt only question was in case lay off there are circumstances
under which lay off can be refused. You'll find Section 25 C, 25 E at pagfdnen not entitled

to compensation in certain casé$o compensation shde paid to a workman who has been{aid

off-- if he refuses to accept any alternative employment in the same establishment from which he

has been latdoff, or in any other establishment belonging to the same employer situate in the
same town or villager situate within a radius of five miles from the establishment to which he
belongs, if, in the opinion of the employer, such alternative employment does not call for any
special kill or previous experience and can be done by the workman, providedsso, &odt has

got several ifs and buts. The establishment should be in the same area within 5kms, it does not
involve any other skill to be applied and then the establishment should belong to the same
empl oyer , he can’t say Igfacttheneds onegudgementiydu'thhaweo me b «

to read in the paper book at page 81, it relates to this similar issue. You can read leisurely but
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have t o Igoolydorelude byesaying atthe time when decision of the labour Courts were
also pulishes in Labour Law Journal if you see 1949 to 1960 the Labour Law Journal used to
contain Labour Law awards also because the law was shaping and there was hardly any judgements
of the High Courts and there was only one volume in 1949 till 1960 Labeuddarnal had only

one volume, Now you have 10 Labour Law Journals. There are 10 different publications and each
publication has got minimum 2 to 4 volume. now the number of decisions of the Supreme Court
and High Court i s onttoKeeptrackiof everyapsoeisiona thaldefoietheé s d i
job of the Labour Court is not only merely a fact finding authority but also to applying the law and
there are too many decisions to lay and therefore | think it is not a mere job of a human relationship
betveen an employer and worker but also complicated questions of law have started coming back
to the Labour Courts and therefore you got to keep track of day to day problems, in fact | find
whenever any labour matters are listed each side is equally matdiiex Llabour Courts High

Court its equally matched and they'll be sighting some 10 to 15 judgements of the same so the
problem become more complex now and therefore | feel that you should keep track of latest
position of this and see to it that real justis done and you also explore what is the meaning of

the term independent person over the period we will also discuss the meaning of the word

independent person. Thank You we'll now go for tea and come back.

Prof. Dr. Geeta Oberoi: We'll come back at 108

93



SESSION 6

Justice K Chandru: This previous session we, whatever questions you want to ask Dr. Kaul you
can ask. During tea break some of the participant asked about passing ex parte award arise from
the earlier proceeding but if you see the baokaward after 30 days of its publication becomes
operational after passing the award normally the labour court becomes sufficio because it gets
power only from the order of reference, now there are conflicting views on this subject, the latest
one was th Raja Krishnamanilripathi's case, Supreme Court said if the rules provide then the
guestion of 30 days doesn’t matter, guestion
referring to the central rulg®u'll find in the central rules in thimook. There are 2 ruleshe first

rule is rule 10Bwhich is found at page 115 rule 10 B (9) that is 115 last paragraph in case any
party defaults or fails to appear at any stageldber court tribunal as the case maybe proceed
with reference ex parte drdecide the reference applicationthe absence of defiimg party
provided Next page.Now the Labour Court as case maybe on application of either party
filed before the submissions of award revoked the order that case shall proqesedl xt is
edablished that the absence of a party was unjustifiable grawow.this rule is little misleading
because it say application should be fitedore filing the awardNow if you see the rule the next

rule no. 24, rule number twenty twii.without suffident cause being shown any party to the
proceeding beforeThat is page 117Before the Labour Courtrails to attempt to be represented

the court may proceed as if the party has been duly attended or is being reprebkwed you

see rule 24 iraddition to the powers conferred into the act the courts labor courts shall have the
same power as are vested in a civil court under Code of civil procedure M@ trying a suit

in respect of following matterse granting adjourn. Now ifou see the C.E. Order 9 Rule 13
provides for setting aside ex parte order if partgbsent it carfile an application for setting

aside. Therefore Supreme Court reading upon the rule 24 under the central rules said if the rules
given the power to set aside ex pamtderThen you can.. The question of Fanta sufficio does not
arise. This ione ahh one clearancdhen some members wanted to know whether there state
rule has a similar rule? In my experience found the first central rules were made and most of state
governments copied the same rule in there rules so you'll have to check up in your state rule
whether similar provision like rule 24 is there if rule 24 is there and power of adjournment as that
of acivil court is given to you then Order 9 Rule 13 applmatcan be made in which case the

setting aside need not be filed only in 30 days if there is any delay there is a delay in contemplation
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of article 19 and 13 therefor# is possible for you to entertain an application under ruld®4
set aside ex pataward Notwithstanding it has been already gazeltat thirty days have

elapsed.Listen to what she is sayingfye's telling something.

Participant: Li ke ahh | i ke in civil c ¢hayrdd notiappeabtbenh t he
we dismisghe suit. But why can't we do in Industrial Tr

case in Industrial Tribunal cases because in West Bengal we have Section 10(1) B
Prof. (Dr.) BT Kaul: Your Question isf parties do not appear before the Labour Court?

Part ci pant: Just now my Friend said it’s a refe
amendment in Sec 10 and Sec 10(1) B has been added in West Bengal wherein individual workmen

can come before the court and file a case.

Prof. (Dr.) BT Kaul: That is also in the Central Act now in 2010 amendment is you can straight

away come in case obrremployment cases but not in case of collective disputes.
Participant: No no in case of retrenchment also..

Prof (Dr.) BT Kaul : You can go without comingdm a reference by way of referend&hat is
important is you must go to the conciliation officérthe conciliation does not succeed in forty
five days. Then you can straight away approach the Labour Court.

Participant: Why can’t we sdstheadasght away di s mi
Prof BT Kaul: For nonappearance?
Participant: Yes.

Prof (Dr.) BT Kaul: Theysay why we can’t dismiss the case

us.

Justice Chandru: Again it depends on the rule for example in Tamil Nadu rules saysificas

parte order is passed it should be passed as ibther party is presentWhat is as if the other

party is present, previously our labor use to have a format order worker present, claim filed
examined him as PW1, award passed, four lines. ThedighrCourt took the view as if the other

party is present to discuss insome maniehough not an el aborate awar

in one sentence claim proved like a siithen the defendant doesn't appdaecree the suit that's
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not possible.You'll have to make itSo in those cases the High Court has set aside the award by
saying the award does not confirm itself to the rul®s.it depends on the rul&ormally you'll

have to discuss in a few sentences what is the case and why thedathenst there.

Prof BT Kaul: Because the definition of award says determination by the labour Court. So

determination has to be on meriBetermination cannot be one line.
Participant: my question is not that my question is since it is a referendeaye to answer that

Prof. Dr. BT Kaul : One at a time. No no you address here. Justice Chandru is saying that it is not
a situation of the suit.Once a reference has been made you have to answer that you have to.
Therefore it has to be deemed as IndakDispute so for Industrial Dispute reference has been
made to you. You see it is deemed reference individual dispute is a deemed reference that is the

distinction between 33C (2) and this Sec 33 C(2) is an application not a reference you know.

JusticeChandru: There that Sec 10(1), the terms of reference is given by the government, under
10(4) you are bound to answer the reference on any matter incidental thereto, merely because
reference is made doesn't become industrial dispute, for exaRplaay t be an employertie

may not be a workmarit may not be an Industrial Dispute. Therefore you have also got power to
decide whether the reference is valid or not that power is still given to And.therefore you

can’t simply s aworkmsen flgs a cagcBesansed is Bpanr t € you <can

the exparte award.lt all depends on the issue.

Participant: My lord this is a section 33 C.It's not a reference casdt is filed by the person
who received the awardf he does noappear then what can | d&ven in that case | have to pass
a dispute award.

Another Participant: Sir when reference is made..

Justice Chandru: | think we have two more day therefore we'll reserve general questions to the
later.Now the previous sessionaw relating to retrenchment and lay off. | think question should

relate to that because we have enough time to discuss the other issues.

Participant: Sir my one question is regarding compensation/e have been using word

compensation Professor BT Kaulegtd to 3 words damages, compensation, and penalty. When
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| am awarding compensation to the claimdram compensating the workmaAt the same time

can | penalize the employer?

Prof Dr. BT Kaul: What | said was they should be compensation that youdaimalieu of
reinstatement must be exemplatymust be a deterrenOn the management so that they do not
resort to these illegal terminations as a matter of practmeit is not illusory amount you can
compensatelt should act as a punitive dages also in the sayd'm not saying you have to say

it as a while you're awarding it you must set up you know example that if such illegal actions are
resorted by the management compensation will be which will be adequate, just and ectdble.
asohe point that you Kknow, There’s a variatio
Court. You must understand the litigating costs are very heavy these days and a workman whether
he is represented by the trade union or by a lawiderhas to pay fat. And also legal aid is not
available in the manner in which we think it is availablanean you have to have competent
lawyer to present a case of the worke®a I'm only saying that compensation must Béhat is
meaningful compensation which shddnave an element of deterrence which you don't have to
say in the award but | mean in the judgemdhit it must appear to be something you know where

the employer is not comfortable with.

Participant: Sir | am further elaborating my question actudlis is my Query Because | am
confronted wih this positions.Many times|'m compensating the workmaihlo doubt. But what

about the illegality which the employer has committed why not penalizing him, this i§ ny.

is my question.| may be wrong. We are compensating the workmaBut he transferred the
person he and then he dismissed him why he shmildbe penalized also by way wionetary
imposition of fine etc.1n the same award the reference is to which benefits he's entitled generally
In case oftermination whether he is entitled teinstatement other benefits to which we say
continuity in service and back wages that is there but when | see that yes this employer has
committed illegally. He acted malafidely why | should not impose a jigran him in addition to

that compensationThis is my questionl may be wrong.

Justice Chandru: If you apply that theory it can work both ways, suppose a worker also behaves
and misbehaves and brinfr&olouscase you can algmenalize himyou arenot only Labor Court
doesn't meawonly for Labour. Both management and labor you try to resolve the dispuibsv

your power draws only from the provisions of the aBuppose he has committed unfair labor
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practice, penalty is there under 25T and 25Wk&pcan prosecute hinBut when a matter comes
as a noremployment issue. You can give compensatiorYou can give somexemplary
competition providedvithin the law. Now if your theory is acceptedThere is a judgement of
Justice Krishna Ayer in Rhaa&Companies case.

Prof (Dr.) BT Kaul: Rhotas Industries where workers went on illegal strike and there
damage to property as of the employ&hen the company is willing to restart provided matter is
referred to arbitrationSo under Section 10AAn arbitration constitutedl'he dispute was whether
the action of the workers was justifiedRit is not justified to what damages they are liable to?

The arbitrators provided exemplary damagain.
Prof. (Dr.) BT Kaul: 6 lakhs ninety thousand.

JusticeChandru because there was a reference because of the illegal striketiagement lost
heavily. Therefore the arbitrators gave damages againstdhieers. Now this case is before the
Supreme CourtHow it can be decided the strikeillegal isadmttedwhether thearbitratorscan
provide exemplary damages wéie issuenow justice Krishna lyer saistrike is not a common
law right. Strike is created under the act that yougaion a strikein a common lawf you refuse
to work then it idoreach ottontract. After the breach you can only claim damages not continuous
work. Thereforehe saidif the strike iscreation under the ID Aany remedy must alsiound
underID Act. In illegal strike there is a penalby way ofprosecution under the ac%o thatis the
only thing arbitrators could have donet illegal damagesSo youset aside the awardsing this
argument that your right or power of adjudicatitmws from the act. Therefore you confine
yourself to the four corners, there are othervigions, but you can say as a selppointed
champion | will now give damaged.hat's not providetherefore what applies to the workeil

also apply tahe management

Prof (Dr.) BT Kaul : You know punishment for what are treated as offenses undéb tAet,

what the Supreme Court said rightlyustice Chandru pointed out is a very basic case which | think
every student of law should reaévery judge should read this judgement because this judgement
came from Patna High CourtAnd that judgement oPatna High Court is very illustrative
judgment, beautiful judgmentn fact we will see that Section 17, 18 and 19 of the trade unions
Act gives you immunities again&triminal conspiracy,17, 18 and 19t gives you immunity

againstconspiracy in torit gives youimmunity againstestraint on tradeThese are theivil law

98



remediesGeneralLaw remediesreavailable against breach of contract and then he goes to say
that ID Act is complete code in itselflt provides for compensation for closurepitovides
compensation for layoff it provides compensation for transfer of undertaBogfor violating

the provisionf the ID Act, Prohibition on strikes lockouts it provides remedy only by way of
penalty. Similarly for violating the provisions of $gon 33 it provides penalty is Section 3And

also provides a remedy under 33 A that it shall be deemed to be a reference and the court can
adjudicate upon thatWhere the dispute is pendingNow therefore you have to see the whole
scheme of the Actyou can do what is permitted by the coufthere is no provision where the
employer can get a refiby way of compensation by participating in an illegal striRat common

law remedy is that if a workegoes on strike and strike is legal and Justjfealrt hasuilt the

law that worker is entitled to full wages s during the period of sti@milarly During the lockout

if a lockout is legal and justified workers are entitled No wagfelsock out islegal but unjustified

or illegal, workers are eitled to full wages.So these are the areas that all all the judges Labour
Court judgesnust understandYou can't create every day a new jurisprudentau have to work
within the jurisprudence that has been created by the statute and by apex Erertise of its
powers in 142 and accept ¥Vhat Industrial Adjudicators had over the period of time evolved a

law which has got the acceptance from the Supreme ColLi#2a

Participant: Sir one question, Ssome time we find that an officer of goverent or local body
or public corporation.Due to fault of that officer or mischief played by that officer a workman
was removed or retrenched amtlile passing the award or order can we directttitmamount of

back wages or compensatioan be recovereidom the pocket of that officer.

Prof (Dr.) BT Kaul: Supreme Court has done in many cabe$act when you find Many cases

in the criminal law where the where the investigating officer has a deliberately fail to investigate
properly Supreme Court sayitigat fair investigation is part of the fair trial procedufad if you
don't have a f ai have afairdrialtAmddhare said fixing/tlee uesporssibilityt

of the officer to be Departmentallgealt with that you can ddout only Suprera Court can say

you deduct the salarfrom the money from the salary of the employee.

Participant: Sir most of the time | find that against the rule they used to dismiss or retrench the

workman and.And while passing the award we have to grant back wages or compensation there
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runs in to lakhs of rupee and due to fault of the. Can | explain one exaGplke | give Sir one

example.Because public moneyBecause well...

Justice Chandru: No no if you go beyond beyond the bri@hat may be a ground for High Court

to take the matter, we won't be able to experiment in these mafféi® you'll have tdbe
careful. In fact | know when | was practicing in labor Court some of judges used to calinme.

the chamberl want you to go through my award see any mistakes astheres ai d why ? Th
all challenge the Higi€ourt and | don't want HC to call foexplanation. Therefore you please

read it before why | am saying is they're afraid of the High Court in passing strictures against
them. So they want to be safe while whjpéaying safe you can do small experimeBut who

should pay is ultimately ware r  d o e slins paid bypihencdmpany or paid by the particular
person who is responsibleis difficult to pinpoint a particular officer because he will be advised

by the Law DepartmenSome law officer and he may give up, so it may not besopal malafide

you you understand thi€ven to go into that issue it will be difficult because there is a hierarchy

of officers. Who will say yes yeges.

Participant: Sir when a reference is made, It is reported that both parties already entered into
compromise but they will not report to the Labour CouBth the parties remain absent one
including the claimant first party and 2nd party then what will be the procedure to be followed we

are returning the reference without answering.

Prof (Dr.) BT Kaul: The argument was that we have entered into a settlement therefore you return
the reference.There is no power of withdrawing the reference therefore the court said let this
settlement be filed before the Labour court which can be given in the faamanod and Labour

Court can look into Wwether the settlemerst just fair and reasonable.

Participant: But the problem is they are not at all appearing coming to the Labour Court. Both
parties remain absent even they have engaged there adtoegtarenot responding even when
court issues noticéo appear before Court in person, notice is duly served in spite of that they are

not appearing. Reference cannot be dismissed.
Justice Chandru If you want to see the settlement you can always summon thel.recor

Participant: They are not at all coming Sir.
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Justice Chandru: You have the power to compulsorily make them attend if you are curious what
they have done to you can because you'll have to write an award, you"ll not want to dismiss it non

prosecution.
Participant : Sir whether we can return the award without answering.

Prof. (DR.) BT Kaul: There may not be determination of the dispute. You must compel the parties

to come before you, Sec 11.

Justice Chandru: See see in Reserve Bank The majority union ethiete a settlement with the
management which was filed before the national tribundsw some of the unions went to the

court saying that they are not representative body now the question is whether they're representing
body or not Reserve Bank undoutifea statutory bodyNow the court Supreme Court unusually
ordered your referendum on the representing capacity of the Ur\owl. there was election
conducted.Thanks to the orders of the Supreme Court and that that union representing the class
3 emplgees found that they were having ninety four percent of the ballot and thereafter the award
was upheld.On the ground.We had the consensus of the majority union there are some issues
and issues are like that. For example in L.A.C 1960 they enteredetitement of the majority

union one cross relating to hire grade assistant who are not woN@nsthat sought to be made

as an award what the Madras Hi gh-wdkman Sotos ai d,
that extent that settlement is not \&du So there are the final say is with the Labour Court it will

not be the parties and you can find out about that representing capacity about the terms and
conditions are fair and reasonabbnd whether even nemembers have received a benefit in fact
Supreme Court has in series of cases starting from Albertson 1979 and staridaraaid you
can’t wait wit I majohteacapm that gself issfairdhere is nothing like a
fairness independent of the majority suppose majority aghegssay give and take should be
there.You can’t s e ¥oumustsge the banefits alsw so.a negotiated settlement in
the final proof for industrial peace number oiumber two you can weigh the settlement in their
golden scale Number thee. It is a give and take is permissiblslumber four if majority. Even
nornrmembers agreed.here is no question of adjudicatiray 2 small minor.See there arseveral
Guidelines given by the Supremeurtin series of judgement as to how to acdeptsettlement

or not.
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Participant: Sir | have oneuestiongenerally whenever claim is filed in some of the cases claim

is verified in some of the cases it is not at all verified when | ask why it is not verified they said
CPC is not applicable. The otler argument would be that it is not provided in the ruléke
formats made available at the end of the &dme of the formats need verification, some of them

do not. So basic rules regarding pleadingge they not applicable to these claim@fhatis the.
because your Lordship has s dealt with this matter for the last forty five years | need to be
enlightened.Because | am in dark on this subject. Whether a pleading need to be verified while
the legislature has not required all those claims oliagns to be verified and only some of

them are required to be verifiellvhy this distinction?

Justice Chandru: Procedure is only a ran merityis not a mistress and whether some lacuna for
example you take the settlement itself under two pi€dgdement should be signed in a manner
prescribed. Now how do you determine majoritySuppose you go to a conciliation officer
conciliation officer has got discretion to Go in to the membership or look issue on record under
the Tribunal How many memberdey have claimed or you can order conducting of
electionsSuppose it doesn’t verify andlowanteeherenoney
is a 12(3) settlement it puts an end to the reference. Now in those cases what happens to Labour
Court? Now conciliation officer must also induce party to come to settlemand if there is a
settlement he has to see the reasonableness of the settlement whether the terms are fair and
reasonable. How do you determine whether the conciliation officer has apigliednd to go to

the gquestion of fair and reasonablEfRere was a case in Madras High Court where the worker and
management enter into settlement bipartite settleniemén they went to the Labour Officer for

the rubber stamp to become a tripartithe advantage of tripartite settlement is it covers even
norrmembers.So they go there and that officer in his anxieties simply Signs before me sign but
the preamble portion was not changddhere is nothing in the preamble to say that he had gone
throughit and it is fair and reasonablele simply signed whatever management produce the matter
came to the High Court the section says he must see the fair and reasdhalbdemust be some

record what is record you must look in the preamble of the settterttesimply says.What was

eighteen one converted to eighteen thi®e.the HC has clear case of ragplication of mind.It

has the seal of the conciliatiofficer but he never applies his mind he puts a rubber stamp to the
management.Therefore tle settlement was declared to be in valid.so far as it sought to be

given as a 12(3) settlement there are so many things for example Majmwthere is a majority
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union. Many States in India don't have a law to recognize a uttiafor the maagement to say

these are the majority union or minority union, it may grant recognition, and it may not grant
recognition. Now thé&chedule V says not negotiating with the recognized union is®appose

he doesn't give recognition there are four unioNsw there is a strike What the management

does it they commune a general body workers of the workers Elect five members and sign a
settlement with the five members, there are unions and union but they never deal with the
union. But they deal with thevorkers directly. Now the management come and tell the Court
saying that the law does not say | must deal with the union | can deal with wdfkeessmembers
elected in a meeting held for the purpose so strike continues for fifty Waykers arerustrated,
Management fix there And one person calls a meeting all of them sign we want to enter into
settlement.So there are many cases of five member settlement also. Notwithstanding unions are
there. So both parties invent ingenious method How tamgetthe gaps.There are gray areas on
regard in the absence of law for recognition there is no compulsion for the management to sign
settlement only with union.They can settlement with workers also. In some cases they sign
settlement with each workeNot with the union if there are one hundred workers, there are 100
settlements all signed and unless you sign the settlement you are not allowed Amsidbey

have settled solved the problefherefore there are so many ifs and buts under the act.
| have given you the problem? We'll go to the next..

Justice Chandru: Before | take you to this next session today we circulated an extract from a
Supreme Court judgment | think all of you have got it, Justitehd's judgement in that Gwalior
Judges caseThis para 17alone was given to you, this paragraph i thought we should go through
again and again for two reasons one is that it is coming from a very senior judge in Supreme Court
that he says every day isealning processThat your scholarship doesn't come to an end the
moment you get a law degree or gsirificientexperience.He begins by sayingln this case we

may as a matter of further understanding sensitivity involved in the controversy.We
mayventure to demonstrate this by noticing a verbal exchdilggome to that later. (Paus&ow

this is a case where a case relating to sexual harassment was before tidovoad the argument
was going on for the high court the lawyer for thérdisjudge started interjecting during argument
which you have seen in your cou8ome lawyers are always of that type get up and start speaking
in between. So you'll be hearing as Kaul said one thing one question at a tBuethere is
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simultaneous Aguments. Then the judge, The bench told the lawyer, very senior lawyer Mrs.
Indra Jai Singh, He told that please don't interrdfiiu always say he only said please don't don't
interrupt. This lawyer for the High Court another senior lawyer got upssad Nonon o don '’ t
tell her all this we always we are delightful for smerruption this is what he saidve are
delightful. The word del i ghtf ul i's another English w
and she said, "What is delightful®hen it @mes to women lawyer you say delightful, are you all
doing some dancing or some music performance?" If suppose a man.. So she took exception to the
word. Delightful. Being used by the other sidéNow she said this word, every word if you
deconstruct ithnay have some sexist part tolMow the learned judge after going through this says

at paragraph last two lines you'll finldaving given our thoughtful consideration to the response,

of the learned counsel for the petitioner, we may only say, that ahevell be right. There is a

lot to be learnt, from what she innocuously conveyed. Her sensitivity to the issue, one may confess,
brought out to us, a wholly different understanding on the subject. It is, therefore, that we have
remarked above, that theatwation of a charge of sexual harassment, would depend on the manner

in which it is perceived. Each case will have to be decided on its own merits. Whether the
perception of the harassed individual, was conveyed to the person accused, would be vaty materi

in a case falling in the realm of oveensitivity. In that, it would not be open to him thereafter, to
defend himself by projecting that he had not sexually harassed the person concerned, because in
his understanding the alleged action was unoffendihg first line if you read every day is a
matter of learning hearing submissionslow it come from a second member of the Supreme
Court. We can understand ourselves. We are very lowest in the drderefore we shouldVith

all from humility and modsty, We should think that the everyday a case is arg\iée,try to
understand a new problernm a new method and it is that way | brought this because this arose
under The Visakha caseAnd i found atleast in my tenure as a High Court judge | have five
different awards Dealing with sexual harassment caBeom the labor court awards now in some
cases the judges never understoodihere was a case like Vishakha in existent¢e.some
cases.They felt 11 A, It's a disproportionate punishmertlow hov do we become sensitive to

these issuesShould we become completely oblivious of what is a law around or only deepen upon
lawyers arguing matters before us or to have an overall wiatd On these matterdt is in that

context for example.l know a case.Since we are talking about reinstatemehknow a case

where a woman Union worker, she got a call from her house saying please come back the child is
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not well so she took pernsi®n from the managemenind then wanted to gdt was a very small

town. The buses are not very frequer@o she asked one of the worker will you drop me that
worker was the vice president of the Unidinat man took out a scooter two wheeler avétecle

was proceeding he was trying to misbeha&ad she felt very uncomfortable an8he could not
speak out immediately and then next day she came to the factory and gave a letter saying this
fellow, when | was using his lift in the two wheeléte tried to do all kinds of thingsl want the
management to take actiorBo management issued a show cause notice to the vice president
saying thatyou misbehaveavith a women worker.Now the union leader brought two defense
and after when no buses wemvailable | only offered lift for herinstead of being grateful she

now trying to abuse me of this number one number two, This took place outside the
factory, Nothing to the fact.So youc a rhavé any show cause notice. Thereafter inquiry was
conducté she came to the inquiry and she described what all he did in the two wheeleAralvel.
finally the management dismissed him and said jurisdiction is not a problem because its
harassment to a worker is always the&econdly your being union leaderriet a matter, she
herself is a member of the UnioBo during the crossxamination.The Union Leader in defense

put out the question that you are set up by the management to victimize the unionSeadsaid

| am also active worker i participatadevery union movement and this somethiogd nolertate

that a fellow Union member, that you can misbehahaking advantage that you are the bdss.

the management enquiry officer appreciated all this and then gave a finding oAguilhe was
dismissed.Matter came to the labor couttinfortunately the proceeding officer of the labor court
said instead of thanking a man who offered theHiéise womeis making all kinds of allegation
number oneSecondly he thought that 11A is a completenaansonly one time is that all thesiés

highly disproportionate asreinstate him wittback wageor something like fifty percerback
wages Now when | went through the awarbfound tha he's not even referred to Viek a case,

he not even referdeto what is sexudiarassmeninot even referred to that the sexual harassment
has to be prohibited and international law requires a dignity of women and Supreme Court has
framed a law instead of parliamerh 1997 Justice Verma framed the law virtuabying unti

the parliament makes tHaw this will be the law. And 142 # courts whether civil or other
authorities shall implement the ord&tow unless somebody is aware of what is selRaedssment

and what Vishakacase says so you will not be inpasition to apply 11A mechanically and

say Now this is a disproportionate punishmemtam exercising power under 11And | must
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also add that Presiding officer was a woman judge On top of all this. So therefore sensitivity doesn't

mean man or a womarit has to come by getting ourselves involved that is whyKhise h ar ' s
observation, even some lawyers angry exchange the words used can also have sexual
overtones.That's what he saysSo every day is a learning procedssis in that way. We'll hawe

to look at things antl ’ cobnie toVishakalater. Now the first question about 11AVhat is the.So
management may say just keep quiet otherwise you can be N this picture you know this

of court where you are presiding is a English Courtrttae is bowing before We had a very
interesting caseThat was a time when 11A brought into forde. 1971, so matter went to the
Labour Court the worker filed a very small claim statement saying Please redtleit.it came

to the High Court.The agument was that the labor court did not invoke 1TAe argument of

the management wa¥ou look at the pleadings of partiedlowhere the worker pleaded that the

court must exercise power under 11A. So if the pleadingsilent There is no obligatioof the

labor court to invoke 11AThis was the argument advancdebrtunately the Madras High Court

said, nobody need to bow there head and argue before the court, if the power is available with the
labourCourt Ithas to exercise the powdte only wants reinstatement you'll have to see whether

the power can be exercised or not. It is not for a matter of pleading and aftieadihg isnot

finally labour matter.Therefore one need not plead that you must exercise the plhweu have

the power pu must &ercise the power. It isnly orthat purpose | put theéNow these are the days

when pink slips are given in Software companidsindreds of people are sent @nd therefore

there are moraumber of litigation in this possibldNow theSupremeCourt. Thesare the first
embargo which came after 1947 Act in 1958 Supreme Court said, The Labor Court is constrained
to exercise power only under the following circumstanttesas held in that Indian Iron and Steel

Co. case.In cases of dismissahd misconduct the Tribunal does not act as a court of appeal and
substitute its own judgement for that of the manageniénill interfere suppose in want of good

faith andthere is Victimization or unfair labour practice. Then the management is guilsic

error or violation of principles of.. Therefore virtually the power of the Labour Court interpreted
by the Supreme Court means that once a employer imposes a penalty You have very little power
to interfere. This was a constraint on the labor Cotitterefore parliament brought in 11 A. In

that judgement they specifically said in order to overcome the restriction put by Iron and Steel case
this provision was brought inSecondly the resolution number 119 of the International Labor

Organizationln order to give effect to the ILO Resolution this is done. What is thedlsGlution?
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It says thepenalty of a worker on the post of the worker should not be final say with the
management. It should have a third party neutral arbitrator to go into impmsitf penalty
imposed on the employeBut the court should have the power to interfere with that periaisy.

not merely sayingvhetherit is proper. In a given case it can alter the pen&tythe 11A has twin
object. Over ruling the Supreme Coumidgement or removing the embargo put by Supreme
Court. Secondly the third party neutral arbitrator the labor Court should have pohanly go

in to penalty butalso to interfere in a given casdow these are the objects and reasons under the
11A. But you'll find in the act itself where the objects and reason itself refers to these two judgment
under the resolution and you have seen 1A pl ndettiin you. This section was interpreted by

the Supreme Court Workman of M/s. Firestone tyre and RubBer. of India (Pvt.) Ltd. Vs. The
Managementeported inl973 (1) SCC 813The Supreme Court held that after the introduction of
the provision, the Labour Court’ Bhatpgousust i s ak
understand firsfTribunal isnow at liberty to consider whether the finding of misconduct recorded
by an employer is 'corredbut also to differ from the said finding/hat was once the satisfaction

of the employer, nowatisfaction of the Tribunal that finally decides thatter.You'll have the

final say in the matterThat is the change in law.
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SESSION 7
Prof. (Dr.) Geeta Oberoi: Good afternoon!

We have given you one hypothetical saying that Session 4, A was appoigetessl Mazdoor

in switch gear factory. Is possible..
Prof (Dr.) BT Kaul : Have you done this?

Prof (Dr.) Geeta Oberoi: written responses can we have, can we have written response from you
all? No no we don't have to save the time, we have plenty of time. No no we want to know the

views secretly.

Prof. (Dr.) BT Kaul : What you can do is, you can have a group of 5, 3 groups and one will be the
representative who will present the presentation. Let us do that. A group of 3 groups only you can
divide yourself into 3 groups and discuss it and bringlmipoints that you find. 5 groups alright,
alright 5 groups. | think these can be, this full row can be one group.

Pro. (Dr.) Geeta Oberoi Form your groups first of all. Depends on your strength to form a group.

Organize a group. Everyone wants Delhirhadnat is this, she is saying she wants Delhi.

Session 7 was a hypothetical session. Participants were divided into groups of 5. They were given
a Hypothetical problem by NJA and were given time for discussion. The Hypothetical problem
was based on theigmal case decided by Supreme Court of IndiaBieccolLawrie Ltd and

Others v. State of West Beng@al09 SC1 GJX 1105 SC

Conversation between Justice Chandru and Prof. BT Kaul during the break out hypothetical

exercise i.e while the participants wereailissing in groups:

Prof (Dr.) BT Kaul: They are drafting this definition of contract labour and they finding it
di fficult, they ask me what to do | really cal
are trying to do on this definition of ntract labour, | could not understand what they really need,

| said I'll ask Justice Chandru in the mean time you can discuss.

Justice Chandru: See if they want to retain the system and then try to regulate it, it will be very
difficult. They try to regulge then the definition is difficult to make. In Gammon India they wrote

some very simple judgement. See in Gammon India argument was | am making a factory for you
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how that mylabour. Sdf you say those are in the original factories Act definition involved in the
manufacturing process and incidental to. This should be the rule.. But | come only for the purpose
of constructing, painting some rolling once in a while then I may not..yow kmefirst judgement

| referred to in the factories act that a mali in the managers bungalow may not be directly in
manufacturing process but he keep the upkeep of the place. See that is different from in a case
where some company comes in some extensimery. In connection of the work maybe. Where

will you say which is the work is a direct manufacturing work.
Prof. (Dr.) BT Kaul: So what we can say is contract labour is where you are..

Justice Chandru: One is a prospective approach. You want the system to be retained and then try
to improve the system. You may come up with..you have to retain the system. The problem is such
a huge problem nobody wants to give up and the other thing is that the idedrattclabour is

not only breaking union it is also cheap labour, longer working hours so it is to go away with the
permanentabors Assuming if there is ideal situation taken everything as permanent worker. Then
there is no distinction then 25(5) B whesiecommissioner says whether it is perennial and
continuous, he'll say yes it is perennial continuous, they are not getting the same service conditions.
| know many major industries only 1:10, every company 1000 contract workers 400 permanent
workers. Suppse they are going to pay the same thing what the worker.. The idea is cheap labour

Prof. (Dr.) BT Kaul: Cheap labour and then longer working hours and then Hire and fire. | think
t hat what they want Diffi cul tyhavexheapHahdurtheyhey d-

want hire and fire.
Justice Chandru: this regularization business is again next issue
Hypothetical problem for the session was as follows:

Mr . wahs’ appointed as general Mazdoor in the Sw
duty, inter alia, was to bring materials from the shop rack to the working benches and afterwards

to take them to their respective racks. On 4th of August 2014, a charge sheet was issued against

t he Mr. AT on charges of omiaguondinaton and osmgiaf c t r
abusive and filthy languages against his superiors and dilatory tactics, which are major

mi sdemeanor in terms of Section "L" Appendi X

CompanyBy t he char ge caled a@bn to shtmit his' eRplanatioa and he was
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suspended from service with payment of subsi s

written explanation on 6th of August, 2014 to the charge sheet which being found unsatisfactory,

aninquiryconmi tt ee was constituted with Mr. ‘B’ (tt
who submitted his report on 29th of Oct ., 201
examine the witnesses produced by uryhhe sldnK’ com
words used by Mr. A’ was not recorded. On t he
that Mr. “A’ was guilty of major misconduct ¢
Subsequently Mr. A’ tdvembar,@014 amitted dll theahargesaande d 2 ;
sought condo nation and mercy attributing his acts to his mental illness which was not considered

by the * X’ company on account that, Mr . CAT v
groundsandwasgiven chance to amend his conduct. The p

the companyConsequently on 2nd of April, 2015, dispute was referred under Section 7A of the
Industrial Disputes Act to Industrial Tribunal, and both the parties filed their wstiements

presenting their cases before the Tribunal.

Contention on behalf of Mr . A

1. that, he was denied a fair hearing and was dismissed in violations of the principles of natural
justice. 2. that, the charge sheet did not contain the specificiablsnguage and thus it was

difficult for him to defend his case. Be further argued that, he was not furnished with the list of
witnesses and copy of the documents to be treated as evidences and materials on which the
management was to rely. e wasalso denied a chance of being represented by a lawyer or a
representative who is equipped with legal background during the enquiry proceedirgsngd
counsel for Mr. C AT further contended that th
documetrary evidence to prove that he had on earlier occasion misconducted himself and was thus

in a habit of disobeying his superiofs.The learned counsel also strongly argued that the work
assigned to Mr. “A’ was not apethings froni ondiplasetod ut y

another outside the shop and not to fix the top planks on the braker stand.
Contention on behalf of X' company
Advocate on behalf of the company contented thaduring the inquiry witnesses deposed that

Mr . A’ elanguhgeadninss his\ssuperrinquiry officer had given equal opportunity
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t o Mr . ‘A’ to defend his case, it is recorded
the witnesses an@, Mr . “ A’ had devel oped a inlaraundesirablef mi s

manner despite opportunities being given to rectify his conduct.

Issue involved arefi) Whether the right of legal representation can be claimed at the domestic
inquiry stage andji) Whether inquiry conducted in the instant case isotation of principles of
natural justice, please decide the issue with appropriate reason.

Shivaraj Huchhanavar (Research Felloy. Excuse me, | think you can conclude your
discussion. Let us have your submission. Do you want another 2 3 minutes? @otiutuinde

within 5 minutes so that we can take your submissions also. Excuse me please time is up let us
take submission because Hon'ble Professor Sir has to.. Can we have submission please? | request
team one to submit their case please. Sir | requestoyba very brief so that sir can take their

own time to express their views please.
Submisfons bythe Participants (Teams):

Participant (Team 1): Good Afternoon, the allegations are very clear, allegations are there, the
workmen has challenged the diss@kfrom service, the grounds taken by him are issues involved

on the basis of those grounds ¥vbether the right of legal representation can be claimed at the
domestic inquiry stage/ Sir we have in this regard some observation nolgrthof Trusteesfo

the Port of Bombay v. Dilip Kumar and othetlsis is the where the Hon'ble court observed that

the trend is in the direction of permitting the person who is likely to suffer serious civil or pecuniary
consequences as a result of enquiry to enable hidefiend himself adequately, he may be
permitted to be represented by a legal practitioner although this appears tOliteaDicta but

these are the observations by the Hon'ble Court and no doubt this question was left open to be
decided later on but ith judgement is sighted, so in this regard the management should have
permitted him the fair opportunity but the management failed to do so. The enquiry officer has not
taken into question this aspect so this inquiry needs to be set aside. The othemoljecother

issue is whether the principles of natural Justice have been followed or not, the first contention is
that the specific abusive language was not used in the charge specific abusive language that word
should have been used as my lord wasrneig to that delightful word, have the delightful word

not been there there would have been no controversy at all the council would not have been able

to defend that or say whatever he have to say. Similarly this word should have been specified in
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the chages so that he was able to defend himself in accordingly this is one of the grounds where
we can see he is not being provided fair opportunity to defend himself. Then the other argument
is that he was not provided with list of withesses and copy of dausnt@ere is nothing in the
problem that he was supplied with the list of withess documents, he should have been supplied if
any statements were recorded in the preliminary inquiry but since these were not supplied as per
the problem so this is again acead ground for setting aside the inquiry. The third is that the 5th
point that the disciplinary authority took into consideration the previous misconduct this was not
in the inquiry this was not a issue of inquiry, he has not given any finding on tkii®rfoore had

it been made a part of the charge like a criminal then it would be a different matter like herein
since it was not mentioned in the inquiry it was not one of the charges that now you are going to
be, because the punishment would be striotease there is one allegation it is a different matter

but when you say that earlier also you have committed the same offence then naturally the
disciplinary authority has to take into consideration both the allegations, so since it was not
mentioned thislso goes in favor of the workmen. So other contention is or as in charge | would
say the inquiry should be set aside. He has admitted. Your Honor he has no doubt admitted but it
was subsequently not in the inquiry had he admitted all these these questidd not, he was

stopped from raising all these points but it was subsequent. Thank you.

Participant (Team 2): Sir there are two issues, one about the legal representation, my learned
friend has referred the judgement of Dilip Kumar, | thoroughly desagvith that judgement
because thereafter much water has flown and entire law has been summarized by Hon'ble Apex
Court in the case &PCL V. Maharashtra Kamgar Sena fact in latest judgement 2008 thakKis
Ragunath Babu v. RPE has been laid downytithe SC that it is the delinquent who had to himself
defend in the inquiry. The perception is he had to defend himself and there is a larger bench
judgement ofcrescent Dies and Chemicatsyr view is though there are two among the six there

are two disset in our group our majority view is unless standing order permits no legal
representation can be allowed this is first ground. Second is what are the contentions raised by the
workman whether they attracts the principle of Natural justice or not, ourbyiemajority is that

it doesn’t attract therefore the inquiry is f
11A. Thank you
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Participant Team 2: regarding the first issue the right of legal representation, there is a case in
this the presithg officer of the company itself is the company lawyer, suppose the workman is
coming from the gutter who does not know the nuances of the law. Is it an equal representation,
its not at all an equal representation so the worker should have been pregaleépresentation

for adequately defending himself, the first view. My view is that if the company has appointed a
lawyer presenting their cases then they'll employee.. Then regarding the 2nd aspect violation of
natural justice specific allegation agditise workman is that there is misconduct insubordination

and using of abusive and filthy language what is the misconduct is nowhere stated in the charge
sheet. what is the instigation nowhere stated in the charge sheet what is the insubordination
nowherestated what is the abusive language, that specific language or that filthy language used by
the worker should find their place in the name of charge, it is not there then what is the defense he
has to make, so there is violation. The other aspect ishénatdrkman was not provided with the

|l ist of witnesses copy of documents, materi al s
with. It is the materials which are going to be used against him it must be supplied, inquiry is

totally vitiated.

Participant Team 3. On the first issue that whether the right of legal representation can be claimed
at the domestic inquiry stage? Our group agrees with the view of my learned friend from Delhi
and we also relied upon the judgement of Hon'ble Supfeouet in Board of Trustees v. Dilip
Kumar that where the workman is likely to suffer serious civil pecuniary consequences as a result
of inquiry we must enable him to defend himself adequately. So far as the second issue is
concerned it is well settled them domestic inquiry strict and sophisticated rules of evidence may
not apply but the principles of natural justice amdli alterm partummust be followed. The
essence of judicial approach is objectivity, exclusion of extraneous presentation and cbservan
of rules of natural justice as held by Hon'ble Supreme Court in 1972 \&ipreme Court Cases

Pg. 49 i.e State of Haryana v. Ratan Singb the workman should have been given the charge
sheet, complete charge sheet givinggpecific abusive langge, he should have been given the

list of witnesses, copy of documents and praggrortunityof representation should have been

given to the workman as per the principles of natural Justice. Thank you

113



Participant Team 4: Our team is of the view that issmo. 1 since the inquiry officer is the panel
advocate of the company and in order to make him to represent adequately to provide fair
opportunity legal representation must have been allowed and in this case it has to be allowed. With
regard to second ige violation of natural justice has been found on 4 grounds. The first ground

is list of witnesses and copy of documents which were laid down by the inquiry officer to come to
the conclusion have not been supplied and similarly the prior conduct becailisealso one of

the ground to come to the conclusion that the prior conduct of the workman continuously of using
a character as the documents have not been supplied on that ground also there is violation of natural
justice and third one is the exact wendhich attract the very basis of the inquiry have not been
placed on record without placing on that record the exact words the principle of natural justice in
this case have been violated. Apart from that our team has agreed that report of the ingeiiry off
whether it is supplied or not has not been stated but he presume that report of the inquiry officer
has not been supplied since the report of the inquiry officer has not been supplied to the workman

and that ground also is violated. Thank You!

Prof. (Dr.) BT Kaul: Very good performance and very good
which require consideration. This is based upon one of the decided case but that is not material,
what is important is that we must understand there was a argument atatie tharge sheet must

be unambiguous, precise, clear and my observation is that has not been done in this case so one
has to be very clear on their point that what is the insubordination you have to see whether the
charge sheet states the incident tiph@ce in whose presence no these are some basic things
required to be taken into account. Now the question ofavailability of documents it may be
informative but then a worker must ask for these documents if they have not supplied to him. It
only whenthese documents are not supplied after he makes a request or he asks for inspection of
these documents and inspection is not granted and those documents are the material bearing upon
his defense that we can talk about violations of principles of natws@tgu Third | think the
gentleman who talked about the latest case Dilip Kumar to that extent Supreme Court has now
narrowed the right of legal representation and | think he referred to that latest judgement of
Supreme Court in that petroleum. Yes thet999 which is Justice Ahmedi's judgement where he

says that unless the standing orders provide to that effect it may deny representation by a lawyer
unless the management is represented by a lawyer and a serious prejudice is caused to the person

merely beause he was denied representation by a lawyer when there is no provision to that effect
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in the Standing Orders then it will not amount to violation of principles of natural justice and |
think the argument that was said that if you are taking previouducowof person's account and

then it must come during the course of inquiry because he does not have time to give representation
for that or suppose the enquiry officer has taken that fact into account then aeighsto have

copy of the inquiry offiers report and make a representation otherwise it will cause a great
prejudice to him. But important fact we must keep in mind is admission on part of the delinquent
employee that he admissed all the acquisitions against him is a serious matter whadegosts

the workman and there are numbejuafgmentsof Supreme Court where they have taken into
account this fact that once the worker has admitted his guilt then all these infervatives in the inquiry
will be washed away and because he asked for leniartbg punishment but admissed the guilt

as long it is voluntary and no evidence to show it was fraud that he was need to write these
presentations courts have taken the view tihahat case once a person admits his guilt there is

no question of holdip a departmental inquiry or the inquiry has been held that infervatives are in

the inquiry perhaps that maybe a answer to those questions in that case. Thewvofihdlike to

share that when we are dealing with such cases you have the riglspjoreate the evidence,

you have a right to look into the evidence substitute the satisfaction of the employer by your
satisfaction of the proof and misconduct. thirdly on the question of punishment specially when he

is using abusive language in subordinatama a previous conduct of the person put on record |
think dismissal iI's where ordinarily you shoul
Chandru has more better view on the matters of this because he has dealt with them as a judge so

he can deide these things that is my view was an academic.

Justice Chandru:See i n any matter you can’t go by pr
saying this judgement is held like this you must go to the fundamentals of the true points actually

this problemwas taken from the judgement of the Supreme Court which you can later read it was
reported in 2009 SCC FiccieLawrie v State of WBnd decide by Tarun Chatterjee who always
represented the workman but then in this case it is.. So forget the judgéseefundamental

guestions come what about reasonable opportunity of having a lawyer? Now right or wrong judges

don’t Ii ke | awyers | i kewise | abour | aw also d
Ibe hearingmoreon Sec 36 later. Theml conceived is they felt | aw
leadtonos et t |l ement. Therefore | awyers were kept

with the permission of the court you can come in. now when it comes to lawyer engagement, courts
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have always framed upon lawyer coming into domestic tribunal and followed njasiynents

on thisnow everybody said about Bombay Port Trust case, fi you read seriously that is not a
preposition of law at all, what was laid down was if the managemespriesented by the lawyer

then the worker should not be denied but in this case the inquiry officer was a company lawyer

that is different from management representative. this issue has come up several times if
management itself can conduct how does thgdéawf the management coming in will become

bad suppose there is only one month show there is one industry sole proprietor he can conduct
inquiry, now where law prevents he engages a lawyer instead of his doing the work in which case
how does bias come only because lawyer coming in, this is the lawyer as on due date who is the
inquiry is not relevant who is the presiding officer is relevant so if you say merely because the
inquiry officer is the | awyer yofmandgementicanget ¢
conduct and the management appoints the agent it would not automatically lead to a bias so if
inquiry officer is a lawyer which law says that you'll have a lawyer that one. number two prejudice
some people said charges are vague but hextaasined the witnesses and the charge sheet contain

the bad words it is the findings which does not contain the bad words the inquiry report did not tell

but the Charge sheet contained the bad word. He examined at no point of time he made a grievance
that because i was denied all tHizould not examine so the question of bias is always there.
Secondly prejudice unless you establish preju
the single bench remanded the matteth® Tribunal division benchisimissed the appeal but

Supreme Court reversed the Calcutta High Court judgement as well as the division bench by saying
this is not the case where interference is cal
we must keep 3 issues in minés any reasonable opportunity denied, was any prejudice caused

to the workman, was any bias crept into the final report, all the three are absent in the fact situation
given to you and courts have always have said you must have a world view on thg matter c a n ’ t
say | want to give a relief therefore find fza
wrong in saying he is a poor man he could hav
Ssuit your conveni encosaclusioo thereaftenrétrenchrthe atephto finththis f i n
is a bad inquiry, this is one issue. I think this debate only shows there can be as many as different

25 awards as there are 25 different presiding officers. Actually one it shows creativity thag, is the
nobody copies another secondly it shows that they had applied there mind to their own conviction.

Third there are so many precedents and you tend to justify your final action by precedent | think
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there | feel you are wrong because you must come fac¢hsituation then apply the law not other
way round lawyer, Bombay Port Trust case, this is not possible at alllahthk ahh you have

done a better job but there are still scope for improvement. Thank You

The next session 7 and 8 will be combined, so we can continue it after also because without
deciding the recovery of money you can’t talk
with Section 8 and we'll first start with Recovery of money undeirustrial Disputes AcThis

guestion always comes that after you give the award worker is unable to realize the monetary
benefit of the award, that’'s one. Secondly to
are cases and cases whereitasmere question of arrears of wage or difference in wage it is also

any monetary dues which are nto given in monetary term but capable of being computed in
monetary term, for example the plantation workers in the hilly areas they are given one clothes
ard blnkes suppose in a particular companmgked hey d
claim for the blankedr a uniform or oil, suppose in cement industry they give oil and soap so even
others which are being capable of being computed in termsméynmu can also claim. Now we

will be seeing why these provisions are made under the ID Act, suppose you give an award | know

in my earliest | use to practice this, the Labour Court judges when they pass award for
reinstatement in the award itself theyiention back wages instead of saying 50%. What we will

do, ask the management and the worker if ultimately worker succeed what will be the back wages?
Management may give a figure, worker may give a figure worker's figure maybe little exaggerated
managemt figure maybe little less. You somehow find a via media and say he is reinstated back
wages quantified of 2 lakh rs, no problem at all. Now he is merely entitled for 50% back wages
again the worker goes to the Labour Court to compute the amount thiirdherocess is after
computing the amount he has to go for recovery mechanism. So now today we will be seeing how

to recover the amount. In case of a civil Court you file a EP application you have a attachment
procedure but when it comes to Labour Cauntait happen.. there were times when the law was
slightly different in the writ jurisdiction a government worker or government employee files a writ
asking for a declaration his termination is bad then after getting the HC order he files a suit for
recoveryof the amount, the government do not pay now more often people find contemplations,
contemplation is treated like a EP in courts now because there is no executive proceeding given to
article 226 unlike Labour Courts the High Court do not have power tutxdis order so your

contemplation is treated unthreatened the department is threatened and then they pay the money.

117



Now in Civil Court they'll have to end up paying Court fee for that amount and then limitation,
whether it is 3 years beyond 3 years ¢hare judgements anddgmentswhich says if it is a
continuing cause of action then 3 years limitation is not counted. There is judgement of Supreme
Court on Railway workers said 3 year is limitation for recovery of money you might have
succeeded for 10ewars for back wages but when you go to civil court the limitation comes in then
you end up paying Court fee Lawyer fee, so in order to avoid all this the ID Act has amended and
provision has been made to recover amounts. Now you see the history if dorgractit
canEnforced through Civil Suit d8y Criminal Prosecution, then civil is not advisable because if
you go to the Labour Court for relief and fo
is Expensive,Delay and Limitation is there and ifyou see all these legislations these
legislatonsal so provide the very same authority to
Compensation act The Commissioner, in case of Payment of Wages Aegythent of Wages
Authority (Sec 15), in case dflinimum Wages Act,Min. Wages Authority (Sec 20) in case

of the ID Act is to investigate and settle Industrial Disputesdisigute can be settled either by
conciliation or adjudication whichever sought but after an award is passed then how to recover the
amount. Now Sec 33C was the purpose of Recovery of Mo&8YC (1) Where any money is due

to a workman from an employer under a settlement or an award or under the provisions of [Chapter
VA or Chapter VB]the workman himself or any other person authoriaetlim in writing in this

behalf, or, in the case of the death of the workman, his assignee or heirs may, without prejudice to
any other mode of recoverynake an application to the appropriate government for the recovery

of the money due to him, aifdhe government is satisfied that any money is so due, it shall issue

a certificate for that amount to the Collector who shall proceed to recover the same in the same
manner as an arrear of land revenue: So it seems it is one of the old legislation iaépmaiciice

of collecting the money as if it is arrear of land revenue. Suppose there is a land revenue what does
the revenue authorities do they come and attach the property and here it is as if the arrears of land
revenue the Government issues the fieatie to the collector as if it is arrear of land revenue, then
collector sends it to the Tehsildar, tehsildar goes to the place and attaches the property recovery
amount and then sends it to the collector and then it is departed to the Labour Cdwhaymit

get the amount for that the first requirement is that the government gives the certificate. In some
state they are delegated with the powers of Labour Commissioner to issue the certificate but here
it doesn’t deci de t bkstablighedbefdra the gertificatdiegivenwteervash o u | ©
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he can’t gi v ellcametoe¢hatiaterf Then &3(2¢is alabouw Court Powevhere

any workman is entitled to receive from the employer any money or any benefit which is capable
of beingcomputed in terms of money and if any question arises as to the amount of money due or
as to the amount at which such benefit should be computed, then the question may, subject to any
rules that may be made under this Act, be decided by such LabouraSaugty be specified in

this behalf by the appropriate government. Provithed where the presiding officer of a Labour

Court considers it necessary or expedient so to do, he may, for reasons to be recorded in writing,
extend such period by such furthgriod as he may think fit. Then @3(3) Labour Court may

appoint a Commissioner who shall, after taking such evidence as may be necessary, submit a report
to the Labour Court and the Labour Court shall determine the amount after considering the report
of the Commissioner and other circumstances of the case. In fact | want to tell you one thing the
maximum number of petitions in labour Court are under 33 C(2) and your paucity of time you are
not able to record evidence, in those cases you can always appuintissioner to record
evidence and bring it to the court, you can dispose of these matters fast. There are enough lawyers
who appear in court to record evidence so you
this 33C (3) where you can appoinetbommissioner, this is one way. Suppose a worker's claim

is admitted to be genuine according to you what amount should be paid? With all prejudice you
should give the statement then worker is also asked to give his statement, his lawyer is also asked
to gve a correct amount, then you reduce those difference and then compute the amount after
hearing the parties. Commissioner method is cumbersome it takes more time, then this method of
asking both parties to submit the statement of calculation, supposeitker says | am entitled

for reinstatement with back wages, what is the back wage worker may say all increment everything
he should be liable to, management say post work there are no increment so both side can be asked
to cooperate and if that method spdly in public sector corporations you'll be able to finish
number of workers, number of cases under this and you can even dispose of sG0@ 2afters

in a month.

33C(4) The decision of the Labour Court shall be forwarded by it to the appropriatengeent
and any amount found due by the Labour Court may be recovered in tihempaovided. Then
33C (5) isall workers by a group cdile an application, previously individual workers will file
there'll be 100 applications will be there then the mament will say in each case you must
record evidence in this group application you can convert it into single applicattthen decide
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the matter. Then wages, wages defined in different act differently ID Act Sec 2(rr) defines wage
in fact it includesvalue of any house accommodation, or of supply of light, water, medical
attendance or other amenity or of any service or of any confessional supply of food grains or other

articles;any travelling concession.

Now there are statutory payments under thethee are all the statutory paymeses 25M Lay

off CompensationSec 25N Retrenchment CompensatioBec 250, Closure Compensation.

Then there are other Statutory payment under Chapter VB where the employer do poibseek
permission not obtained ap application made, worker entitled full wages till such permission is
obtained Incase the retrenchment application by the management is dismissed then it has to be
treated as if he is in service so these are all the claims you'll have to comput&®eNenue
Recovery Certificate there is a judgement under Sec 33C(1) you can issue a certificate without the
order of the labour court for example there is no dispute regarding the wages, then you can always
compute what is the wage, | can tell you one exantple employer wants to give retrenchment
under the chapter 25M chapter VB, he wants 25 M he wants to retrench, he makes an application
to the competent authority, many times it is Labour Commissioner, now while issuing notice under
Sec 25 M each workeriwl | have to be given notice. and
before the application is made, so the employer when he makes the application to the government
he al so encloses that he issued the papand ce t
cheque issued to the worker, that statement is already available on record if the application under
25 M is dismissed then the commissioner wil/
need any computation because the rate of treuatis admitted by the employer and you have

the record the application itself shows how much money is paid for a 3 months wage you'll have
to calculate what is the further wage to be paid. Therefore this judgement says in every case worker
need not go t@3C (2) then come back for a certificate, in case where the commissioner or the
government has already records of the wages or it can even call for the record of management
wage register then say the amount is correct and issue a certificate and #isgntigays you

can issue a certificate every case you need not got to.. The Difference betwe¢h) 281d 33C

(2), on that satisfaction being arrived at, the Government can initiate action under thexsah

for recovery of the amount provided then@unt is a determined one and requires no
“adjudication’.The Government does not have the power to determine the amount due to any
workman under 3& (1) and that determination can only be done by the Labour Court under
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section 33C (2) or in a referenceherefore it is better for you in an award even to quantify the

back wages, it may involve some more work but then worker may not be willing to.. he may be
willing to forgo some few amount instead of saying back wages 50%, 75% quantify the amount,
make asmall calculation that is much better. The government does not have the power to
determine.After determination made by Labour Court u/s@82) the amount so determined by

the Labour Court, can be recovered through the summary and speedy exercisédilbappens

is he goes to the labour Court gets an award and file under 33C (2) application then goes to the
government for recovery, that is a 3 stage recovery proceeding which takes quite some time and
many time the court keep 33C (2) application pentepuse many High Courts have fixed norms

under the ID Act and not for the applications so the applications are also increasing. Therefore
appoint a commissioner for some lawyers also get benefit out of them and you can get in a month
10 15 cases recordedidence and then pass the order on the arguments of the [B#&¢1)

does not control or affect the ambit and operation e€£32) which is wider in scopd.he richts

conferred under Section 33@) exist in addition to any other mode of recoverjich the
workman has under the law. You can even go to a civil court remedy , in fact you'll find under the
payment of wages Act the payment of wages authority has got power to attachment and execution
so we tell the workers go under the Act get attachrheoause 33C(2) by the time you can sell

the property. Suppose it is only nonpayment of wages he can go to the payment of wages authority
who has got power of attachment. Now off course the question is different. We'll finish in 2
minutes and we'll come tthe debate later. Now you can prosecute the management for not
adhering the award or a settlement under Sec 29, there is a prosecution you see he can be punished
for imprisonment for 6 months and with fine. It requires prior sanction by the state gomernme
Though there are drastic penalties but no worker wants to go this is by the company Section 32.
Now under Sec 34 he has to seek the permission in order to prosecute it is not a matter of right
unless there is a sanction no magistrate can take cogaiabany complaint so this great powers

many time gets delayed by the governmd@iniey send it to the Labour Commissioner, Labour
Commissioner sends it to the Assistant Commissioner, Assistant Commissioner sends it to the
Labour officer, by thetime6madmts peri od i s over under Cr Pc i f
one year then | imitation starts you <can’t s

Commissioner as soon as the sanction is not given within that period then the limitation operates
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within the CrPc. Now we can now continue in the afternoon, this afternoon session will be

continued.

Shivaraj Huchhanavar (Research Fellow): Before we break for lunch | request all the
participants to give big round of applause to Hon'ble professor BT Kaan8il on behalf of
National Judicial Academy on behalf of participants and my personal behalf | extend my gratitude
to Professor Kaul Sir for sparing his 2 days valuable time with us and bringing his legal wisdom

to us. Thank you very much Sir.
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SESSION 8

Justice Chandru: Friends we saw in the morning different methods of recovery of mowéy.

saw in the morning that the civil Courts a®pensive. Where as in 33C(2) you can file an
application without a court freeThere are no limit&ns and the procedure is summary and a
group application is also allowedipart from the 33C(2) we have the option of prosecuting the
management and recovering the amount indirectyow to put an end to all this a new
provisionhas been made which istrin this book because this is a 20DNow with this we have

been campaigning for quite some time because I've been given an alwar@ourts don't have a
provision to execute its own ordeAnd in this the Labour Coushall transmit any award, order

or settlement to a civil court having jurisdiction and such civil courts shall execute the award, order
or settlement as agre€8o after you pass an awardu transmit to the court concernédbw if

you are part of the Central government Labour Couregwd by the central ruldben this
provision is there but there are some state governments made a different provision even before the
central amendmentcamé.i ke her e you do ydutdon'ehawe the power ofh e aw
Order 21 of the C P CTheyre only a transmitting authority. The execution is done by regular
civil Court. Now in this case 2 problems will arise the first problem is that the central government
has got Labour Courtall over India and six seven places only not all over, for examptire

South India there are onilgree la tribunals are there that is central government Industrial Tribunal
come labor court.So the entire South India to the concerned court you tramsrdithen keep

guite whatever happen that particular civil dowill have jurisdiction. Now, the worker will

haveto go to the that particular civil court wait for the award to be transmiftiemv normally

what happens is in normal civil court the executive court do not directly receive the d8oree.
there is sorathing like transmission of a decre®o you file application, then it is transmitted but
unlike that here the law obliges you to transfer automatically to the concerned court. In other
normalcivil court the civil court passes a decree unlike there &palication for transfer doesn't

do that. Even some some courts in the arbitration award also unless it is transferred they wont
execute the orderSo an application is filed for transmissioRurther there is a procedurBlow

in this case you mengkransmit to a civil court and then that court will take care ofttieejssue

of execution. So you don't have a staff, you don't have execution work whereas in Tamil Nadu..
Now we'll come to that Tamil Nadu issla¢er. Now what are the advantagesS#ction 33 C(2)?

Why should a worker prefer 33C(2Jhere is no limitation, there is no court fee. Then legal
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workman legal head.. then joined petition you saw 33C[{bgn material benefits also can be
computed and there are no technicalitidew thereis no limitation this is always an issue which
comes up decidebng back in 1969 2 SCC 199, sinledor court is not a court they said no
limitation will apply. How does the labour court compute the amount under 33C{BEfirst

part concerned with th@oney claim Simplicitor. Second part speaks about computation of any
money of any benefit.This is the scope of 33C(2). On a fair and reasonable construction of
33C(2)it is clear that if a workman's right to receive the benefit is disputed that maytdée
determined by the Labour Courthe Labor Court inevitably has to deal with the question as to
whether the workman has a right to receive that benefit. If the said right is not disputed nothing
more need to be dondhis what | was mentioning iB3C(2) application the first question you'd
like to ask you must conduct a preliminary hearing of the parti@ee you disputing the
liability? No sir only the quantumThen the issue can be decided within few minutes. Ask both
sides file a statement o to some vianedia, pass order©nly in case of disputes the question

of taking evidence will arisdf the said dispute the right is not disputeathing more needs to be
done. Labour court can proceed to compute the value or benefits in terms eynidre Labour
Court has gained the power to allow individual to execute or implement its exrsdinglual

right. It is virtually exercising execution powers, it is well settled it is open to the executing court
tointerpret the decree for the purpagexecution, the executing court cannot go behind the decree
nor can it add to substract from the provision of the deciérse limitations also apply to the
Labour Court.So the courts have consistently held a worker has filed 33C(2) application,
mana@ment says that very award is a illegal aw&dn you now go behind the award in a 33C(2)
application? Supreme Court saywhatever limitation applies texecution court will apply to
33C(2).Like the executing court the Labor court also will be competemterpret the award or
settlement on which the workman bases his claim under 338(@)pose reinstatement with back
wages andther attaining benefitsSuppose you dont use the word other attaining benefitstdoes
mean when only reinstatement aratk wagesBut a man who is reinstated is as if there was no
termination at all, in which case any other workman who receives increment during that period,
who receives bonusuring that period there adesputes come up saying tladour Court did not
sayattaining benefits, therefotee's only eligible for mere back wages andltiply the number

of your serviceandthat back wagesunless suppose you use a watthining benefits theyou

can also talk about increment and other thihgsy thereforethese are thissues we can decide.
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Whether the award provides for this relief or fmtthe purpose of making the necessary under
33C(2) it would be open to the labor courtimberpret the award osettlement in which the
workman'sight rests. Thenthis is aong standing judgement though it is 1964, nearly forty years
old. Butthis is a last word because every judgment will keep on referring to central bank. The
labor Corp must deal with the question of any so and so and there is a right, if this right
disputedwhat you should do2he benefit imposed under section 33 ¢ 2 geexisting benefit

or one flowing from a prexisting right.The difference between a pegisting right benefit on
one handand right or benefiivhich is considered just aridir on other hand is vital. THermer

falls within the jurisdiction of laboCourtexercising power under 33C(8) the Act. now this is
what you'll haveo keep in mind théine distinction. Was it a preexisting existing right or a right
claimed forthe first time. There are casewhich are filed by workmen bgaying had |
beenreinstated.. suppose he bigperannuation age h&sg is nowclaiming the back wages so he
can come an argument sayimagd | been reinstatéadvould have got promotioim that promotior
would have got a higher salattyerefore compute this amoumt/as it a preexisting right or a
right accruedafter thedecree is passed? T8apreme Court says in Brijpal Singh's case that while
the first is permitted and not the second@ihere's another new case under 33C(2), now Supreme
Court for the first time said thdtapproval is not obtainegnder 33(2)BNhere a matter igending

in the Tribunal or labour Courthe employer alters the service conditidie has to seek
prior permisgon. Suppose it is nothing to do with alteratidmt he's dismissing a worker during
the pendency of the proceedings then he has to seek permisSioat is a post facto
permission. Even in such casethe supreme court said approval under 33(2)Bs not
obtainedthen nothing more is requiréd be done by the employas well dealing with the order

of dischargeor dismissal has never been passednsequence of this is the employees deemed to
have been in continued servidéow number of cases hasdn filed,there was a disputewas

dismissed but | did seek permissiofherefore Ineed not get it declared.

Previously the legal position wasRunjab beveragease that if there is any infraction of 33(2)B
you'll have to file a complaint under 33&evre the labour court will have to go into the question
whether thalismissal igustified or not. Now after this judgementhat's all that he has to do is to
get adeclaratiorthat | have beedismissed illegallyapproval is not obtaineahd the coud say
why should theworker be driverto court after court. He need not go to court again to get it
declared illegal.He can claim sitting at home wages for that peridthis is a new development
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where you may get cases based upon Jaipur Zilla ¢&é@&.another question comeshat is the
entittement? Supposethere is a dispute on the entitleme@an you simply reject the
management?he management in thevritten statement says he's nentitled for this
amount,the claim is disputedupremeCourt sag mere denial by the employ®iill not oust the
jurisdiction. The labor court clearly had jurisdiction to decide whether such dighor did not
exist when dealing with the applicatiomder that provisionOn mere denial bgompany could
not takeany juisdiction. We hold it was competing for the Labor court to decide whether this
case before it was a case of retrenchment so andNsw.supposéhe worker do not dispute the
retrenchmenthe want only back wagesCan the employer come and say s is
not retrenchmenat all he wasterminated. Now thereforeyou can decide whether it is a case
of retrenchment or notYou can't decide whethegtrenchment igalid or not.If the workeragrees
with the retrenchment and only wants compensatmncan deide. Butin written statement they
say it is not a case of retrenchméetwas terminated it is abandonment of serviceall those
cases you can decigdéhether it is a case of retrenchment or id&te denial will not take away
your jurisdiction.Thenbonus claim, this is again. Many petitions are filed under boSusce
bonus under the bonus act is iadustrial disputenormally a worker will have to raisend
industrial dispute for getting bonus n d 1 lie dane@umdett 33C(2). The claim for benn the
context of Section 32 is only raised by way of arising dispute it cammoaised byvay of an
execution applicatiorhis is what Supreme Court has said. Now if a worker raisesas dispute
he claim some 18 percemstippose it is based upgettlement with other workers you van say
based upon aettlementbut no dispute is raisetb determination of Bonus takes plame the
basis of Bonus Ache says | am liable fat8% bonusho Supreme Court says this can be done
under 33 C2t has to be doee by way of industrial disputieut there is one exception to this
becausethe difference between a preexisting right or benefit on one haddthe right on
benefitwhich is considered jusind fair otherwise vitalThis is what the Supreme Cossdid you
saw earliernow as | told you one exception is thiiat the bonus act under Section pfvide
for a statutory minimum bonusWhether the employanakes profitsor lossis bound to pay
month bonugn which caselaimingstatutory minimum bonus not taken away, you can always
say, I'm not claiming more than eight point three three percehtwant only one month
bonus. Which the employer is bound to pay all that I'll have to prove is | am an employdesand

is my salaryand | am not under any pishment. Suppose in a bonus act theie a
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disqualificationyou are dismissed for destroying employers propgrtycan be denied boni&o

in those cases you can only clainmaimum bonugprovided that you araot disqualified and

your employment is pved. In those cases the judgement of the Supreme Court may not come in
way because it is a pexisting right where quantity quantification is done by the parliament

itself and not by the court.

now claim for back wagesthis is another important issigippose somebody sayse was
terminated he doesn't go the labour Court claiming retrenchment compensatioetrenchment
compensation under 25M is maintainablé he says since | was retrenchetthout following
the condition precedent under 25Rke tretrenchment is voidherefore | am deemeid be in
service Supreme Court saywithout setting aside the illegal terminatigou can't claimit cannot
be said in the award in the present one such a right of benefit accrued to the waskansyreatic
guestion of relief granted is confineahly to reinstatement without stating anythioger of the
back wages.suppose the award is silent does not give back wageghat can't be dealt in
33C(2) he has to challenge the award and get the ddidaronly under section 10 reference you
can do that.then gratuity claimnow suppose the Gratuity Act declares gratuatyd the rate is
prescribed under the act and your your terminatioror superannuation or resignation is
accepted,can you claim gatuity under 33 C2question came upNow normally you must be
aware ofPremier casevhere an act provides foemedy and also righgpou must claim relief only
under the aciVhere the act creates a right but does not provide rethedyou can claimemedy
elsewhere alsbut if an act is a special lasveates not only a righind a remedyou must gainder
that lawand not any other lavin fact Madras High Coutbok theview since employehas not
disputed kcan computgratuitybut this is a judgenme given by justice Krishna lyavho said that
the gratuityis the creation of a riglthe Act provide for a controlling authority as wellaggpellate
authorityso its a case adctcreating a rightact providing for forummot only forum of the first
instanceeven appellate forum it providesd therefore is a case of special lawverwriting the
general law33C2you can'tmake a gratuity claimNow these three acts are whgm are also
having forum to claim like Payment of Wages Act, Minimum Wages Acit lvorker has got

optionto come under both the foruh.t ° s not a case tbefworkmemyhas s
forums to claim amount under thespactments also. Now there is one other pbivant to
mention was that in the in the Tamil Nadu Act whileigg execution powers, Tamil Nadu Act

provided forexecuting power to the court itselfThat is we have are now giving staff like a
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civil court we have a section for nazir section where they have got a executing\mwirthere's

one judgment in thisgperbook atpage 102.

Now this judgement came in peculiar circumstances first Tamil Nadu amendmentidaanehe
central amendment came, you saw in the central amendtherd;s a transfer of decree to the
appropriate civil court whereas in Tamil Nathe same labor court can act like a executing court
and execute a decreés soon as the central act came Tamil Nadu government took the stand
since the central act canvelyy they took the stand was there are some seven labour courts in Tamil
Nadu and oe Industrial Tribunal. Now each court in order to have a executingnsiiaifihum
annuabudget will be one cronghich means 10 crores will be spent every year which is a recurring
expenditure. So somebody in the aaa aaa finance department told thavetvwake the stand

and let it go to the center AcState act becomes invalid because of the central act on the same
field. This was the stand taken by thehot with a view of any bonafide view but with a view to
curtail the expenditureSo the laboulaw practitioners Association filed case and we decided the
Comparative..twdhings we decided that, sintiee matter related to labor is on the concurrent
subject bothegislature can make law, bgplarliament and the state legislature can make law and
in under 254(2) the repugnancy of gtate lawwill arise only when the state law did not receive
the ascent of the president. Once it is received the ascent of the President under 254(2) the it
becomes the law for the state excluding central on theubject either before @after. So far as

Tamil Nadu is concerned Tantdw provides Not section eleven eightAnd we also found that

the 7because there was a lot of letter exchange between the High Court and the govaifiment.

will be the staff rquired,what will be the amount involved.

So we are continuously corresponding between the state enactment and central enactment there is
a gap of one and a half years. Then they completely gave up the correspondence fight and took
legal stand that the otral act will apply only because they need not create additional stuff, they
need not create additional space, they need not create additional stationery, therefore best this is to
go under the central acSo in this judgement we said that that theeskaiv is valid so far as the

state's conduct and the should not be based upon any financial considefagonThe other

point which we pointed out was as | told the central tribunal are situated few and far, for example
the entire Tamil Nadu there e Central government Labour Court which means suppose an
award is passed it has been transmitted to some place where the worker is there and again the
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worker will have to employ somebody else to collect the amount. Now whereas the labour courts
are theren every two one three district there is a labour court so in terms of workers executing the
award the central Act is not very satisfactory and the state enactment, the enactment which is
applicable so finally now they've created additional st&t theLabour Court judges are also
dealing with executing section also like the city court they are having nazir, ameen and other
provisions are there and worker need not go to the government like the old procedure in 33C(1),
get a land revenue certificate thgo to collector, then go to thehsildarand then revenue
inspector, then village administrative officer, all of them he has to take care of to get the order
executed and many times the collector do not work with the efficiency which is exp8otedha
happens is number of writ petitions are filed in the High Casking for directing the collector

to take action, so writ petitions increase and we monitor the collector collecting the amount
and and also the employer changes the address, changeartieeboard.In those cases the
revenue officers cant do anything. If the name is same they can execute the order, the name is not
the same they'll say there is no such establishm®atin a executing court executing power is
given then application carelfiled for modified relief also.So that is why the new procedure is
more satisfactory and this a@antral Bank of India v. Rajagopalas given at page 120 of this

book. At page 121 you see the operative provision. The only point which the Labourdaaur
determine in relation to the computation of benefit in terms of mokiég.are not impressed by

this argument, in our opinioon a fair and reasonable construction of sub section 2, it is clear that

if a workman's right to receive the benefit ispdited that may have to be determined by the labour
court before proceeding to compute the benefit in terms of mohkeg.labour court inevitably

has to deal with the question as to whether the workman has a right to receive the benefit, the said
right isto be disputedNothing more needs to be dorfend the Labour Court can part, proceted
compute the value of the benefit in terms of the momey.if the said right is disputed the Labour
Court must deal with that question and decide whether themaorihas a right to receive the
benefit as alleged by him and it is only if the labour court answers this point in favor of the
workman The next question of making the necessary computation can #rsgems to us that

the opening clause of subsectiamotdoes not admit the construction for which the appellant
contends unless we had some words in that calisat clause where any workman is entitled to
receive from the employer any benefit does not mean where such workman is admittedly or

admitted to b® r entitled to receive such benefit. Th
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introduce the addition of the words admittedly or admitted to be in that cause and that is clearly
not permissible. So this is the understanding 33C(2) and in respexT @)3/ou will find at page

123, what is the power of the authoriti®ow you'll find at page 124 the first line section 33C(2)
exists in addition to any other mode of recovery which the workman has under the law, an analysis
of the scheme of 33C(1), 33G(8hows that the difference between two subsection is quite
obvious. While the former subsection deals with the cases where money is due to the workman
from an employer under settlement or an award or under the provisions of chapter VA VB
subsection 2 désawith the cases where where workman is entitled to receive from the employer
any money or any benefit which is capable of being computed in terms of mdhat)s where

the amount due to the workman flowing from the obligation under settlementdgtprained

and ascertained or can be arrived at by any arithmetical calculation or Simplicitor verification. The
only inquiry that is required to be made is whether it is due to the workman or not. Subsection 1
of section entitles the workman to apply to #ppropriate government for issuance of certificate

for recovery of any money due to them. Under an award or settlement or under Chapter VA of the
government if satisfied that a specific sum is due to the workman is obliged to issue a certificate
for the ecovery of the amount. After the requisite certificate is issued by the government to the
collector, the collector is under statutory duty to recover the amount. The proceeding procedure is
aimed at providing a speedy cheap and summary manner of recomemntadue which the
employer has wrongfully withheld. Therefore follows where money is due on the basis of some
amount predetermine the rate of which sends determined in terms of settlement or award or chapter
VA or VB and the period for which arrears cfe also due the case covered by as only calculation

is required to be made. Now you can take the word, take the ternm®B jf you see the ID Act
Chapter VB now section 25M at page Sixty eight of the book 25M deals with the prohibition of
Lay off, if you see the subsection 8 of 25M where the employer where no application for
permission under subsection one is made or where no application for permission under subsection
3 is made within the period specified theraere the permission of layoffs has beefuse such

layoff shall be deemed to be illegal from the date on which the workmen had been laid off and the
workman shall be entitled to all benefits under any law for the time being in force, as if he had not
been laid off. Now the worker need not @ a dispute agairke has to wait for the government

to refuse permission or he has to find out that no permission is even applied for by the

managementln both cases, there is a gristing right with the worker. Now in those cases they
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can directlyask for a certificate under 33C(1) also because if no permission is there then all that
amount is to be computeddow if you see the form, the form prescribed at pg. one forty seven,

Form O 3. Now you take next form that is form mm form number P A atqagéfty one. Now

this form in Para number 2 says, 'the workman concerned have been given notice in writing as
required under clause a of subsection one of section 25N. Now this notice if you see earlier you'll
have to give threenotiteMNiohvst hpaey ocmon3 hmonplhy’ wi
the notice itself.Therefore there will be no difficulty in computing the wages because the notice
goes to each workman and each wor kman wil | be
managemenand therefore it is easy for the authority he need not even under 33C(2), he can go
under 33C(1) saying I've been given notitdow the government has refused to give permission
therefore give me certificate. Therefore in this Gazoza's case whichesatheage 121, 33C(1)

directly certificate can be there. Now how to obviate all these difficultes® we have got power

of execution under eleven eighgo the the worker need not go through the government to the
Labor Department, he can straight awayne to court file application under transmission and fight

for his execution of the decree. And thank you.
Participant: Sir whenever there is 33C(2) applications..

Shivaraj Huchhanavar (Research fellow)You can ask your question and while asking quastio

please be bit louder so Lordship can make it out.

Justice Chandru: we can have question answers not only on this topic but any other left out topic

my only request is if you are able to write down your question because after hearing the lawyers
for somany years | lost my hearing power and therefore if you're able to send the question in
writing | can give a better answer otherwise if you want to ask a question you can ask I'll ask

Shivaraj to tell.

Participant: Sirin all 33C(2)bapplicationsvheneveia workman files an application for recovery

of money.

Justice Chandru: It need not only confined to the topics which you have taken it can be relating

to any other issue relating to labour tribunals.

Shivaraj huchhanavar: Sir you can write it dowgour question$o that it will be very convenient

you better write take 2 minutes write your questi@amsl then..
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Participant: The only question is the other side will always raise a dispute of workngan

management always says that he's not a workhedlsall there is no other defense.

Justice Chandru: In fact | had a very a very interesting episode in a labour court once that was a
preliminary issue, management said he is not a workman so the workman examined himself in the
evidence in the box PW&b the management lawyer put a suggestion you're not a workman under
the ID Act. Then the workman said then | am the managing director he aske&abithis is every

case. Whenever there is an opportunitflanagement will raise objection that 4t is not a
industry not withstanding Bangalore Water Supply they keep on raising that Mswef you see

the ID Act there is a new definition of the word ‘'industry’ under the 2(j) at page 13 of the book.
Now if you see 2(j) at page 13 of the book indugtmeans, any business, trade, Undertaking,
manufacturer or calling of employers includes any calling service employment handicraft or
industrial occupation or avocation of workman. Now if you see the word 2(j) there is a footnote
given under thirty seveif, you see thirty seven, On the enforcement of clause C of 2(f) Act forty
six of eighty two clause j shall stand substitutddow the definition of Industry means any
systematic activity carried on by cooperation between employer and his workmen velether
workmen are employed by such employer directly or by or through any agency, including a
contractor for the production, supply or distribution of goods so antilsw..stopping here for a
moment parliament amended the ID Act and reintroduced 2{pw that section is not been
brought into force, the section yet to come into force, now the old section contihbesold
section has been reinterpreted by Supreme Court by the seven judge bBaohalore Water
Supply caseow to give effect to the tthat judgement.The definition is borrowed from the
judgement itself, 'industry’ meamseans any systematic activity carried on by cperation
between an employer and his workm&mow want is found in the brackethether such workmen

are employed byush employer directly or by or through any agency, including a contradtow.

there is a wider definitionYou.. Supposes this acfThis section is notified then even a person
employed by contractor will become a worker under the act. So Centralngoyar had not
notified the section for two reason one is it gives a very sweeping definition of the term
worker, which means outsourcing everything will be goeybody who is employed through
agency also the workman means then in which case the peireiployer will be put to lot of
obligation. The second was it excludes after having an inclusive definition it exclude certain

categories as many as 9 categories and if you see number 3, number two hospital or dispensaries.
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1960 Supreme Court said Ipasl is an industry.Like Number 3educational, scientifiagn 1991

SC said educational institutions covering +ieaching staff is covered. Now these organizations
which are representing these industriébey said.You are now going to exclude u$hen you

must give us some other missionary for our redressal. So central government tried thrice to bring
a alternative law in the respect of Hospital and other institutions. But then nothing was
agreeable Therefore for the last 31 years this sectiostiiEnot been brought in to force. Some of

the labor law books don't contain this footnote that this section is not to brought into force, there
are some Labour courts which committed mistake by saying that you are not a you are working in
a hospital thesfore you are not covered.Not knowing the section is not coming to
force. Therefore it is left with a management to raise any issue, number one. Number two we have
notified.. in this book, In this book it is mention. In some Allahabad books therenmsntion

they simply put the new section. So labour courts are misguided by that provision hospital

continues to be industry, continues to be the old law.
Participant: Yes yes sir the old law is prevailing now.

Justice Chandru: Once when | was a lawyersenior high court judge called me to his room
please come | want to ask some doubts | asked him what's the doubt. | want to know whether this
section has come into force or not. | said No sir it has not been notified. But in this book it doesn't
show likethat then | brought the book showed him it is not been brought it, yet to be notified by
central governmentSo when | told him that there was a lawyer waiting in the@rdimber so he

called him he apparently argued before the judge he was appearihg foanagement sir this is
exclude cooperative societies are excluded. So he was arguing to quash theTéearte told

that lawyer it is not fair for you to mislead the couBut then how many times they'll get advise

from various people.The lawbook should have some responsibilithnd to see whether it is
notified or not. Therefore there are more confusiddow not an industryNot a workman.Not

an employer.All this can happenSo when you decide how to decide whether he is a worker or
not? Then the management will say order fourteen decide as a preliminarySsgueme Court

said you cant decide every issue is preliminary issue, you can decide along with the main issue
also. Then they will say it goes to the root of the matter yaiitaip as a preliminary issu&hen

a writ petition will be filed everything will be stated. Though nowadays we don't entertain such a

a writ petition at the preliminary issue but there are some judges who entertain also. Now the net
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processes is evehjihg is delayed but fortunately Supreme Court said, nobody can compel Labor
court to decide an issue as a preliminary isdde.can frame an issue whether it should be tried

as a preliminary issue or any other issues is left to the Labour CGustou @an always tell.
Participant: Sir what is the judgement?

Justice Chandru: I'll like give you the judgementBut you can write an order see there is.. even
even under order fourteen also now if you see order fourtéémat is the law. You need be
compelled to decide something as preliminary issdebody can compel you. No no n¥Vhat

has happened was in Maharashtra now in C.P.C they have amended and 9a a provision has come.
No in 9a in Maharashtra means in civil court when a issue is framgorelénainary issue you are
forced to decide first. So recently Supreme Court went into the issue, what is the effect of 9a and
order 14? They said in order 14 discretion is left to the court to decide whether as a preliminary
issue or along with other issuBut in 9a you got to decide within first and then only you can go

to other issue because they found some frivolous suits are being filed they want to Hiede.

that in the labor court where does it say you must decide something as a prelimusnynisr
Section 10(4) you must answer the points of reference or any matter incidentalNberehis

matter is incidental there to you get power only from the order of refer®nder of reference
cannot on a neindustrial dispute or a neworkman ora noremployer, norindustry. So it may

be a valid point.But nobody can compel that that you must decide that as a preliminary issue.
may be one the many issu&nd you can take evidence on botBoth on the preliminary issue

and the merit alsoBut what happens is some judges decide preliminary issue and pass a order
and then that is subject matter of writ petition and then main method get pending for years together.
But it is left to you i'll give you the reference you can.. This is one ooe.i3$hen there are some

guestions which has come.

Participant's Question 1: Whether an employee can claim for recovery of bonus by filing an

application under 33C(2)?

Justice Chandru: Just now khowed the judgemenilt it is more than 8.33% you cacdlaim. I'm

only making a via media solution because if it is more than 8.33 you must analyze the balance
sheet. What bonus you will be entitled to geBut that rule has got two exception€ne, the
employer declares bonus gives it to every workmamedeo some workmarnthen the settlement

itself says, what is the bonus payable? There
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bonus directly, you are only claiming a benefit under a settlensen83C(2) is maintainabl&.he
second excepmn is that in case of a minimum bonushe Section 10 itself declares that every
worker is entitled to get a minimum bonus of one month period is equal to 8.33% in which case
whether the employer make profit or loss, there is no question of going eteatance sheet
itself. Even if he makes a loss he'll have to pay minimum bonitserefore it is a statutory
payment. And therefore you can claimBut if it is more than 8.33 then the SC judgement will

apply then it is not maintainable.

Participant's question 2 In a claim petition filed u/s 33C(2), management has raised a contention
that petitioner is not a workmaWhether the labour court in a petition u/s 33C(2) can determine
the status of the petitioner as a workman?

Justice Chandru: Thatcerai nl'y he can decide because that' s
The bonus application if it is maintainalhen the question whether whether he is a worker or not
has to be decided. And you can decide a matter which is incidental thereto ithatvaarker or

not that can be decided in a 33C(2) also.
Participant's Question 3: Whether an NGO can be treated as an industry?

Justice Chandru: Now that is why if you see section 2j newly amended sectidtou
seehere. You take Section 2j on pagkiitteen subsection foumstitutions owned or managed by
organizations wholly or substantially engaged in any charitable, social or philanthropic
service. Now that is excluded under the adilow this section is yet to beotified. So after
Bangalore wadr supply Justice Santosh Hegde has referred That Bangalore Water Supply requires
reconsideration.Because the word industry is too sweeping any activities will be hit by this
definition. Though he made a reference in 2005 the Supreme Court is yetstdutera larger

bench because Bangalore water supply decided by 7 Judges and it has to be reconsidered by 9
judges. Now there has been, a successively seven chief Justices have Mobwly has
constituted a larger bench that is why in this book | haseudsed the the this topic is discussed

at pages, Page eighteen. This is doubted but then no no but the parliament has aBwdritied.

point is that the at pg 23 if you find first paragraph, though the larger bench attempted to settle the
dispute whiclgave riseto court battles for over 30 years, the pressure lobby was not satisfied with
the definition given by the court. There were attempts to derail the said judgement by bringing a

new labour legislation one in 1978 and another 1982. Both billsnegisted by the working class
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and were never was passed by the parliament. Ultimately the parliament accepting the said
judgement amended the definition by Amending Act 46 of 1982, so at page 26 | have given the
amendment and the footnote says this sedsoyet to be brought into force by the central
governmenbut however a whole lot of exemptions were given from the purview of the definition
thereby keeping out a large number of workers outside the ambit of thEostmately this
amendment is yet toe notified even though more than 32 years have gone by. As expected another
smaller bench doubting the proposition made by larger bench in Rajappa's case has referred the
issue to be reconsidered by another larger bench. But even after we have aretveé said X.

once only a prayerPassenger busiVhere does the business comes within the definition of the
reference is made after 19 years ago none of the Chief Justice of India thought to construe a larger

bench. So this section as it was earlier Whiontinues to be in force.

Participant's question 4: Mr. X owns only a passenger bus. Whether his such business comes

within the definition of industry?

Justice Chandru: Now whether he owned one bus or a one hundred is not a criterion because the
definition says Industry means any business, trdédeen a one man showSuppose somebody

runs a provision store, engages an assistant shop assiStappose somebody runs a motor
mechanic shop, engages two mechanics. It is not the number which maters activity which
matters. And the definition says, Industry means any business trade or undertaking or
manufacturing or calling of employers including any calling, service employment, handicratft,
industrial occupation or avocation, therefore gttoo wide and Supreme Court saidiny
systematic activity and ao- operation between an employer and his workméat only for
production but also service is an industry and therefore even if he owns onEdyusne bus

under the motor transport acSuppose you are running a bus full dayhich means 2

shift, Motor Transport Workers Act fix the timing of worker maximum 8 hoBappose you run

the bus for sixteen hours, morning four o'clock to night 12 o' clock you must have 2 shift
workers. So ;e bus has got one conductor and one driver two shift means two conductors and 2
drivers. Then it also requires one technical stuff as a cleaner and a technician therefore it become
two plus two plus one fiveSo there is no question of one bus havingane worker. Minimum

they'll be 5 workers irrespective of a bus.
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Next question: Why t he | egi sl ature through
Court necessary for executio8hould the law be amended to permit direct filing of Execution

Pdition before civil court?

Justice Chandru: There are two problems first problem is so far as the central government is
concerned. While they want to provide execution power they don't want the labour court have
additional staff.So best thing is to efhe executing executing court as already in existerioere

is one danger, because if the award is transferred to the executing ICmuatcivil court it is not

a labor court.Suppose the contesting party, the objecting party raises the objbetidhis is not

an award under section 2b of the ID A&hould the executing Court reject the application or
decide that issue whether the award is a nullity or 18m.you are indirectly clothing the civil
courts the power to reinterpret the awaiichis is why we say in Tamil Nadu the same court has
got executing powerlt's easy for the court to interpret. If it is given to a common civil court then
the problem become moigecause a civil court which is not familiar with the labour law will have
togo to the question whether he is a worker, whether it is the industry, whether the award is nullity?
Both this issue will be arisingBut why the central government did not want to give executing
power because it minimum costs court a minimum of oneqrer per year, a minimum staff for
executing the order. So they don't want to have the additional workforce therefore send it to the
same court. So you create a new jurisdiction make the same court karlexample in Tamil

Nadu the labour court hastgadditional power under the ESI Act, under the standing orderkiact.
many act they'll make the appellate authority why Labour court is not having any work give them
more work so every enactment they'll say their will be appellate authority or a campete
authority. Under Section seventy five of the ESI act the Labor court has given ESI court power.
Under Section six of the standing orders act Labour court is made as appellate authority so they
keep on adding so people more work is given to yand the the other question, should the law

be amended to permit direct filingPyou say direct filing, then you'll have to declare as a decree

of a civil court alright if the award is declared as a civil cowhat happen to a settlement?hat

happen to 83C(2) order where they also declared as decree. For example if you see any award
order or settlement or any order of the labor court can we transmitted to theltgact. If you

say. You can directly file. Then how will you say two settlements betn parties.How it
becomes a decree of a civil couBo you'll be straining the language by doing tfikerefore the

best method is like the Tamil Nadu example that each court labour court or a tribunal will have
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executing power so that better resudin be producedlhough it may be little expensivel hat

is my my personal view which we have set in a case where we have said why it is imgdréant.
same court should have the executing poweven when objections are raisetie court can
overruk the objection saying it has already gone through the issue for the labor court it is not a
second exercise. Whereas a new new civil court will have a second exercise of understanding the
labor law for the first time.Even experienced labour lawyers &rgling it difficult given to the

civil courts. And then giving power to go behind the decree then it's a difficult thing.

Participant's Question: (1) A church is conducting an industrial establishment in which a worker
who was working was denied of pitayment. Later the dispute was referred VII 10 (i)C the church
raised the contention that church is not an industrial establishment therefore not an employer? Is

that correct?

Justice Chandru: Now this is a very difficult question based upon the enat you'll have to

decide. Now if suppose you say it undertakes some other Wiothing to do with any spiritual

activity, nothing to do with any religious activity. But it prints and sells text book or is running a
nursery school and collects moneywngou'll have to see what is called as what is a dominant
work and what is the other workaf you able to split the work making it into individual
compartment you can you can apply the ID Act there is no difficulty aFallexample under the

P.F. actOsmania University was running a press all the publication of the university was printed

in the press and sold to public for a coslow the PF authority said it is covered by the PF and

ESI Act. Can the university say,am a university | am not cover&y Act. The Supreme Court

said that if you are able to split the activity and whether this activity can be an autonomous
activity. You can apply the provisions of the act similarly when it came to the Tirupati jaiv stana,
Tirupati when you go you know omuch money the temple makes you know but then they're

also having other activitieslf you go you can travel in free bus to various points and then the
temple has got a huge transport establishment. There are conductors there are drivers, there are
meclanics, there are work shaddow the the workers of the transport department wanted to have
bonus then matter went to the couftrst the Andhra Pradesh High Court said It is not a industrial
establishment under the bonus act. Matter went to the Su@eure Supreme Court said where

there is a cooperation between men and men or a service rendered between men by the cooperation

that is a definition a systematic activity carried on bgoperation between employer and his

138



workman. And for the productin, supply or distribution of goods, services with view to satisfy
human wants or wishers not being wants or wishes which are merely spiritual or religious
nature. That spiritually and religious nature is now included by the parliament. Now in those
circumstances Supreme Court salddou may be an industry under the ID Act for the purpose of
bonus Act you'll have to decide whether an industrial establishment under the bonus act, now the
Bonus Act under Section 32, 32(5) grants exemption to several imstitltian institution is not
intended for profit then it is exempted under Bonus Act therefore the Supreme Courtfsaid.
something is declared an industry it doesn't automatically become industrial establishment. In that
act you'll have to prove that yare coming under the bonugherefore in this case where he's
denied of employment and he is working in a industry run by the chuvgrely because the
church runs a industry doesn't mean it is going out of purview of the Act. If you're able tatsee th

it can be operated as a separate establishment you can always apply that test.

Shivaraj Huchhanavar: Any other questions please we have time you can ask question and you

can also say your experience too.

Participant's Question: In state of Uttarancha” s case Hon’ bl e Apex Cour
is allegation that the settlement arrived at between parties before Labour Court is a result of fraud
etc., such dispute should be got referred to Labour Court as on industrial dispute and cannot be

decide by the court which passed the Award.

Justice Chandru: Now this is avery complex, complicated issue because now the settlement
reached between the parties are recorded as a final determination of the dibputé.becomes

an award.Then some partigprings an action saying that this settlement is bad settlement. Where
will you prove that case’Now there are 2 difficulties comedf a settlement becomes an award
then there is no further reference. So another party cannot raise a dispute sagiitjehatnt is

illegal settlement that award is bad so while challenging the award allegations are made the
settlement is by a fraud. In that context Supreme Court said you cant go into this issue directly
you'll have to raise a dispute. If it is a 18(1litlsenent. That is between two parties there maybe
workman who are outside to another party 18(1) only binds.. is a bilateral settlement binds only
party to a dispute. Suppose there are 100 workers, 80 workers belong to a union which signs the
settlementti only bind eighty workers there are still 20 workers leftherefore some other

organization, some other union which is a B. union can bring an action saying this settlement is a
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fraud. Normally in a bilateral settlement the question of challenge dutesrise because it is only
binding on the parties. But if it is passed as a award then it is also binding on the non party to the
settlement.lt is in those cases if they go to the couttis in the context Supreme Court said that

this issue cant beedived in that award passing couifthis has to be raised as a separate dispute
where it has been derived that the settlement is fraud, whether it is binding on you Tnatas

what they say but again it's a very complex situation because the ltanvetalways said once an
award is passed upheld, the question of challenge will not arise such challenge will have to be
made in the high court under article 226 and the High Court may decide the larger question whether
the settlement is a fraud in the ming. | was telling you. The settlement was converted into an
award in doing so the labour officer did not write a separate para that he has gone through the
settlement. It was fair and reasonable and he's satisfied that the party signs the setttement i
majority, representing the majority or substantial sections of worki@ann extreme case this is

this issue was in 1979 where the court found the conciliation officer under the ID act see S.
4. Conciliation officer are appointed in section four ame power of a conciliation officer is given

under Section 12. Section 12(3) if you réad settlement of the dispute or of any of the matters

in dispute is arrived at in the course of the conciliation proceedings the concitifitcan shall

send a eport thereof to the appropriate Government and so andi\sd. Section 12(2) if you
see,The conciliation officer shall, for the purpose of bringing about a settlement of the dispute,
without delay, investigate the dispute and all matters affecting thesraad the right settlement
thereof and may do all such things as he thinks fit for the purpose of inducing the parties to come
to a fair and amicable settlement of the disp8i®.he has to apply his mind that it was a fair
settlement. Suppose there isothing found in the settlemeniormally they write in the
preamble.| have parties atvariance they are having some minor dispute, they came td\ee.

had a parlay on our two daysnd finally on my suggestion they have agreéad | found the

terms are fair. If he doesn't write a paragraph he merely puts a rubber stamp, what was agreed
between the partiesThen there is a scope to strike down the settlemiantact in Tamil Nadu

we had a very interesting case where a settlement was signedrottev@erker and management

and the labor commissioner was I.A.S. officéte wanted to prove to the minister that he had
brought the settlementSo he's signed as a conciliation officer. But then the conciliation offices
are under section 4 is appointadthe... And they we never had a notification declaring the labour

commissioner as a conciliation officer. What happened was a person who is not a conciliation
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officer under the act signed as a conciliation officer; this was not known to anyBaodythen

the settlement was signed. When the action came to the court it was found It was not signed by a
conciliation officer therefore it cannot we have 18(3) settlements or a 12(3) settldi@E)tgive

the effect of a 12(3) settlemeritou see Section gty three.What is the effect of A settlement

arrived at at page fifty two a settlement provided under the conciliation proceeding under the act
which has become enforceable shall be binding on all party to the industrial dispute. No
problem. All other parties summoned to appear as proceeding party to the dispute Then ¢ where
the party referred to in clause A or clause B is an empldyefs heir, successor assigns, that is

for the...employer. Then d where the party referred to clause A or b compagedkman all
persons who are employed in the establishment are part of the establishment to which the dispute
on the day of the dispute and all person who subsequently become employed in that establishment
which means it has got extended operation itgpecial contractin a contract is only between

two parties that eighteen threeniakes even a party which is not before the court, it is also made

a party by virtue of the signature given by conciliation offic8o conciliation officer plays a
crucialrole. The moment he signs even who are not party also become parties. In that case what
happened was the government passed an order after this judgementiteyndéound the labor
commissioner ha got no power then they issued a GO retrospectively govimey to the Labor
Commissionerand that became again a subject matter of dispute because under Section thirty
four. These are all litigation point that the government has nominated Common can delegate the
power under the act.So the using the power thalelegate it. But then the it can only be
prospective it cant be retrospectivi&o again the court struck down th8uit the cu curious aspect

was when the matter came to the Chief Justice's Couhied Justice'svasvery much wanting

to uphold thesettlement.Then finally they said that at that time the governor office became vacant,
the Chief Justice became the acting governor and the order was issued in name of the acting
Governor.So we said you should hear this case because you are thedlio&O, then it went

to some court.So it had so many chain reactionghat.

Participant's Question: Whether any question relating to fixing of sincerity can be decided by

Labour Courts?

Justice Chandru: Certainly yes. The Supreme Court has Hkbt there is no the term industrial
dispute is so wide even these issues can be there. There are number of reported jutfgments.
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can go into the issue of right to promotion and promotion is also comes within the difference of
opinion of any conditiomf service or terms of employmerind the terms of employment do not
provide for a a promotionYou can seek for promotional avenues and the courts have held which

is a promotion post and its not outside the purview of the court.

Prof. (Dr.) Geeta Okeroi: Is that alright?I think some of you are very keen because some of you

are going out.Just one announcement that please if possible come back by seven o'clock because
seven o'clock we are showing you a movie, A prayer for rain'. It's a movieiatiosirial disaster,

Bhopal gas leak disaster in faétnd its made by some Hollywood basically production hose.

you'll see that movie from seven to eight it's just one hour movie and then followed by dinner
which will be in auditorium itself. So we hope to see you all like seven o'clock at
auditorium. Dinner would be served only ther8even thirty? eight? eah exactlyEight would

be too much seven thirty is all right no seven thirty OBRthen. See you all at seven thirtyVe

will becausdomorrow we'll discuss something about that movie also so I've really want that all of

you should see that movidhank you so much.
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DAY 3
SESSION 9

Prof. Dr. Geeta Oberot Very good morning to all of you. Yesterday all of you saw that movie?
Yes! Ok. We will talk later about that movie in later part of the day. So now today we have with
us Senior Advocate Mr. Jamshed Cama and Mr. Michael Dias. Both of them will dowmreir
introduction. | leave it to Speakers to introduce themselves little bit about themselves and then
proceed with this session. Each one of them has thirty minutes to themselves.

Mr. Jamshed Cama Learned judges and my compatriot out here. I'm foteutheat I'm speaking

to you first it was a topic involved so little to say that I'm afraid my friend when he gets up to speak

1 hour is tough time. My topic you today is legal representation of labor. The only think | can think

of really in the context degal representation presentation of a labour would be both before the
tribunals and in departmental inquiries. Those are the two places where legal representation
becomes an issue. The moment just step into a civil court there is no question of legal
representation otherwise everybody has right to have a lawyer. Coming down to the industrialist
who will act first, the statutes prescribes... In 1947, when the statute was created the intention of
the legislator was a keep it simple as far as possible. nMolive us lawyers because we lawyers

have a nasty capacity to comminute to something which is very simple. So they didn't want lawyers
to be involved. Therefore under the ID Act they made a provision that basically representation
would be between labor ¢aborers themselves. OK. Can you hear me. So the invention of the
statute was that you would have legal representation by laborer themselves because of anticipation
was it is a straight forward matter man is dismissed, he knows why he is dismissednZompa
knows why he dismissed him. Why you want lawyers we involved in this the idea was simple
straightforward adjudication. Therefore they're prescribatialabor or a laborer or a union leader
whoever represented him would have a right to object to neamawgt having lawyer involved.

This created controversy as to what stage must that objections to the legal representation by the
other side be involved. Labor have an absolute right. The question was does management have a
corresponding absolute right te kepresented by a lawyer in the tribunal. This issue was agitated
before the Bombay High Court and they came to a conclusion that yes labor has an absolute right
to object to an advocate appearing on behalf of management but that's right must beftaken up

and on the very first date on which the matter is posted before the Tribunal or labor court, the labor
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or the the union must raise objection saying | don't want management to be represented by a lawyer.
If they did it, they could object. If theydh't and if that firsdate expired Then on the next day

they are barred from raising the objection. Now what happened in Staes? Again | am
basically inBombay though I'm now ielhi. But in Bombay, we have what's called the
MRTUPL Act. Itisa local statute. The effective of this act is part, it divided partly into recognition

of trade unions and ¢hother part in dealing with air labor practices. As far as recognition is
concerned any union which has 30 % or more membership in a conganitle to apply for
recognition from the industrial court. Once that recognition is granted then a dispute can only be
raised by arecognizedunion on general demand issues. Corresponding only that union that
represent labor, indeed tribunals arabodyelse. We also this have a statute called the Bombay
Industrial Relation | telling you about Bombay because I'm more familiar with it. The Industrial
Dispute Act which is central act has only the one provision | spoke to you but since you all here
and alljudges | thought you would like to know what's happening in some parts the country. Under
under the B.I. Act also there is a concept of representative Union. Now this is an interesting statute
purely academically because where a representative Unionrappaaody else not even the
worker himself can appear that is significant because the understanding was that a representative
union represents not just one worker or one Union of Workers. It represents the entire industry in
which that union is represetitee. Now there's a distinction between a recognize Union in
Bombay which for the establishment, the factory. The representative union is for the industry. So
under the B | Act where a representative union appears then only that union can appearddnd nobo
else not even the labor himself can appear. And if labor does appear and thereafter the
representative union appears laborer has to leave the court and only the representative union can
continue the matter so there has this slight restriction onghtsrof the laborers who fall under

that particular statute. Moving out of the statutory law and become upto the most common place
where this becomes an issue i.e departmental inquiries and what does a law on departmental
inquiries? it is reasonably wedlettled. In departmental inquiry take for example in a private
company and then take separatelyin the case of a PSU. In the case of a private demented
company, the law is simply this that you are allowed to be represented yourself. You do not have
aright to call a lawyer to represent you in a departmental inquiry. You don't even have the intrinsic
right to call your union to represent you in an inquiry under the pure and simple Private law. This

is because standing order act which is a statutoriairbetween employer and employee does
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not provide a right. Now the courts have taken the view that the right to representation has to be
provided either by statute or by rules or by a settlement. So in some cases in private industry a
settlement maprovide for the representation through the the union. In some rules and regulations
in P.S.U.s there is a provision that you would be represented by a lawyer or by union representative
of your choice or by an employee of your choice. The point I'm trgngake is that where the

law and the rules or regulations other contract of employment are silent. There is no intrinsic right
of the employee to be represented in a departmental proceedings by anybody othiensbHn

Now a controversy arose as to what happens if the management is represented by a &awyer in
inquiry which is very rare. It has happened. In such a case, principal of justice and equity laborer
would be equally entitled. Now there's a slight grey .afde grey area comes in when this
happens that if you have a lawyer who becomes-twouse lawyer. Now that ihouse lawyer is

not a practicing lawyer but hevgh a talled legally trained mind. So if you have a person who

is a lawyer who is an emplayef the company and who represents a management in the inquiry
as the presenting officer then he being what's called a legally trained mind. The the you workers
would be entitled to then say | want a lawyer to represent me and if it is not grantettlibeau
violation of the rules of natural justice. So therefore to put it ethically right to representation is
subject in department the proceedings through a union, through another friend, through a labor or
through a lawyer depends entirely upon thesujoverning that particular employmelftit is

there- Well and good. If it is not there then this principal who is a prosecuting officer or the
presenting officer. Now very often have been held that yes the presenting officer is not a lawyer
but he ha done fifty inquiries. Again the principle would be is he not the legally trained mind
accustomed to holding inquiries. Poor laborer is doing his first inquiry his whole life is on the line.
So to speak, you present him with a person has done 50 egjuiWe would take it as a legally
trained mind and therefore to that extent they would be a right to representation by dispersant but
through a lawyer, right but short of that there is no such right. But these are the two areas in which
| can consider th question of labor right of representation. In the case of P.S.U.s, as | said it
depends on the rules and regulations governing their employment and ultimately the rules prescribe
well and good if they don't prescribe you don't have right | think theagudgment of the apex

court on crystal or something or the other that | must remember it wheteethefinallylay down

the law on the topic out here. But this in substance is the law. Thank you very much!
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Mr. Michael Dias: Good morning friends. Bway of introduction I'm a lawyer, | practice in

Delhi I've been in this field of employment laws for a very large number of years. I've had the
privilege of representing Indian employers at the Indian labour conference. The last fifteen
eighteen years.| represent Indian employers at the International Labour Organization and the
regional office in Bangkok as also at the headquarters in Geneva and | work very closely with the
Government of India on various labor laws and initiatives.

| am in the sessiogoing to share a couple of ideas on legal representation and legally aid in Indian
labor matters and of course | would be in the next session also on concerns of management
employer's rights. To take the discussion further friends I'll go by MhaCamasaid towards

the end of his very brief and specific presentation and heisaidnfair that an employer
representative in a domestic inquiry who may have done 80 inquiry as he mentioned but not a
legally trained qualified person. Assuming that he doémve an L.L.B. qualification but the

reality is that he's done 80 domestic inquiries on behalf of the management and therefore in his
opinion he suggested that the worker should be also permitted to represent through a lawyer or a
legally trained qualied person. So | would rather put it the other way around. | have been in this
work dedicatedly over the last many many years and | know there are literally very very few
professionals who are only representing employe@#ereaswhen it comes to represing

workers what really happens is their first training is when they are dismissed from their own
employment so that the starting point of their career in the realm of labor laws and employment
laws. They lost their job for whatever reason rightly oornvgly. But the reality is they lost their

job and in the process they are fighting for their own survival. And as a consequence of that they
have learnt the ropes very well. So as a practitioner myself, | can tell you that labor laws per se is
one of themost complicated laws that we have in this country. You know we talk about being
notice pay. What are the components of a notice pagPeare judgments to that effect which

would say that every component would be deemed to be not for purposes efoeoibcl. So if

an employer pays let's say Basic wage plus the dearness allowance. The action is wrong in law.
The technicalities of the labor law take 33(2)(B) which mandates that before terminations you have
got to send the money to the employee.member doing a case for Novice Drycleaners in Delhi
years ago where for some reason the cost of the money order was deducted from the wage that was
being sent and unfortunately the matter traversed right up to the Supreme Court and the employer

lost. So vhat I'm trying to share with your friends. The technicalities of labor laws has just gone
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absolutely astronomically high. And the only way is that you have to update yourself based on
judge made law which comes on a regular regular basis. In suchtesiftands does it really

make sense to have section 36 on the statd&s? | do not know friends whether you are are
aware but the new Modi government also has brought up a new legislation called the industrial
disputes code, where they sought to lg@aate the various labor laws together. And I'm sorry to
share with you friend but Section 36 is very much there even in the new law. | took it up with the
Ministry of Labor and Employment recently. Just a couple of weeks of when | said friend | don't
think it makes sense in today's time to have that embargo that lawyers will be prohibited from
attending and participating in the adjudication proceeding before labor courts and tribunals. My
own experience has been my own experience practical experiehegemin domestic inquiries

my experience has been having lawyers is far more quicker, easier, smoother and the whole process
works out well because he knows what I'm talking | know what he's talking. There is when it
comes to the worker, he is so foctigm his problem that she can't understand what this principles

of natural justice and why should this be done in this manner of | should be a handwriting expert
to be broughetc.etc. | mean | can just go on and on and on. | would believe friendsmie

has definitely come when we need to revisit it. | have not going to court because I'd do a lot of
work in tribunals, high courts and across the country. | know of trade union people whose only
job is to raise an objection under section 36. | renegrimbDelhi, we used to have problem in the

80s and the way of dealing with | make a confession to your friends don't misunderstand me. The
only way we would be able to get around it was pay the union leader fifteen hundred rupees I'm
talking of the eight's. I'm being honest to that extent. It has been used to harass the employer so
that the proceeding do not carry on. That's the only purpose bdcause henest if you want
justice what difference does it make as to whether it's a lawyer or neyerlaAre you saying

that you do not have faith, trust and believe in the presmfincer? If you have faith and trust in

the presiding officer, he will take care of everybody's interest. That is his job that is what he's
sitting there for. | have see@nd even currently certain courts this is fashionable. | don't want to
be named places but | am aware of it. That these objections are standard objections and like Mr.
Cama we're sayingit comes the day the statement of claim is filed, the caseed for written
statement that they excel irrespective of who is coming the application come. It does...in some
cases in Delhi | did it along with the statement of claim. | mean | have done those type of cases

along with the statement of claim the docutseare filed, the list witnesses are filed and an
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application under Section 36 is filed. Sir no lawyer should... | think we are making a mockery of
the whole thing. | mean todayr, friendsl mean each one of us sitting | mean | challenge you

who is....what is an industry, who is an industry, avis a worker, who is a workmanPmean

these basic issues even today are being challenged and even this very issue of section 36 as | see
even in the document it's being referred to a larger bench in the Su@ant. So I don't...I mean

the judges in the Supreme Court has not been able to finalize it one way or the other I think it's an
exercise in futility, I think Section 36 should just go out of the statute book. | would believe that
real justice be...Irma appalled when | look at the Labor Court industrial tribunal situation and even

in the background | have seen delays in labor courts. This is one critical area I've seen it over the
years and it is done let it be honest. The delay in the proceedimgas/éry simple reason and

this is what trade union people has shared with. So the case carries on for seventeen years. | get
back wages for seventeen years and | put a question to you honestly fri2oets the worker

really want reinstatement today #me. In the scenario in which we are working but I'm sorry

to say we have huge egos whoever it is, | am not talking of employer, worker or | mean our
education our training I'm sorry I'm disappointed with our own education system. | don't see it
anywhere in any forum, in any forum, in any place. | think we are people who are trend setter for
this country. We need to see what is in the best interest of the coénityto mymind Section

36 is anabsolute Nao. It makes no sense there is no fuiaré. | would believe let's have the

best brain. In fact let me be honest with you, Judges | have really truthfully seen are those people
who listen to lawyer is carefully or the parties carefully, intently and try to learn the law because
particularlyin this branch of law there are a few people like me who have dedicated their entire
life from 1976 | have been in this work and | only represented employers. | did it primarily as a
challenge to my Christian faith because in my Bible it is repeatedtiewtihat the poor will get

heaven and the rich will not. And that was as a young boy the challenge me. And I can tell you in
India, there are employees like the godrej and the tatas and quite a few others | mean | shouldn't
be mentioning names | don't arein any manner what I'm trying to say is to paint everybody with

the single brush. 1 think is unfair. In a word that we live today I'm not against workers workers
need to be protected I've no doubt in my mind. | know there are a good employeesctiegie a
employers. Absolutely evil employers who exploit of workers | don't hold a brief for them at all.
Please the law should be dealt with in that manner. And therefore he need to do what has happened

to the consequence of the work being the po@qreto the city of Bombay. How many industries
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do you have ilBBombay?Look at the fact as to what is happening in industry today. Are working
population in India and I'm quoting government statistics. The working population today friends

is about ninetypercent plus in the unorganized sector. What is happening to the orgsecia®

| think we really need to look at these issues | just conclude by referring to the discussion in the
debate could be on so that we get your perspective and your poietvakwvith regards to legal

aid in labor matters. 1 think that is an important issue. Practicing only for employers let me be
honest with yo | find today the employers are in desperate need for the labor for legal aid. As you
are aware, the mother df Ebor laws in India is the industrial disputes act and you are fully aware
that that industrial disputes act is applicable even if you are just one worker. | mean | have done
cases in Delhi for instance that in karol bagh there was a person sepipgrslat agmal khan

road, he used to sell a slippers against the wall and he had a person who had worked with them for
the last twenty three years...I think the time has come when we need to make this labor law either
more simpler or make it more availaldtethe the masses. Whether it is employers or workers. |
think that is an important area that we need to focus and to develop so that the employer does not
feel handicapped and definitely provisions like Section 36 that deal with legal representation |
think that is an area that really needs to be relooked and revisited. | somehow would conclude by
saying that lawyer my experience have been more positive in a solution and more positive in the
larger picture of getting justice done rather than to to mipgon people who have sort of you
knowsel-educatedhemselves and based on their own experience are trying to work it out because

| have seen cases particularly in Delhi in the early ninety's for instance the type of vandalism that
would happen in lalracourts and tribunals. And it used to be so embarrassing for people like us
because there was a trade union leader. He was not a lawyer. He would stand up and abuse the
judge a left right andentersay his dishonesty is corrupt. One day | asked hipyehdo all this.

He says Mr. Dias, first and foremost when | do my support base gets increased by my making
these allegations because nobody in a court will dare to do it. The second thing is I'm waiting for
that judge to have me arrested and sent harTjail because by that my leadership in Delhi with
these workers will go up more because in the in the newspapers you will have that Mr So and So
union leader on the calls of the workers has even gone to jail. 1 mean | was appalled at the type of
though processes that would work out. | am going to stop here because it's about nine thirty. |
think it is only fair that you all are very wise and educated people I'm sure you would have your

own thoughts and we have an excellent panel in two judges alomgisvi I'll put keep the floor
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open for discussion on the subject both on legal aid in labor matters as also with regard to legal
representation. And in the next session of course | will deal with concerns of management

employer rights after the tea bked hank you!

----One thing | just want to add in the subjstit Cama andMr. Dias has already said many things

about the subject and this subject is not that wide that we can consume one hour addressing the
gathering. But one subject is legal aid indamatters which | just want to remind you that in

legal services authority act there's a provision that industrial work will get legal aid so that is also
related to the subject.

---Good morning to all of your Mr. Michael Dias made a passionate plesthth&w should be
changed by then the forum is parliament or the Supreme Court has to struck down and coming
from the trial court we are bound by the judgments of the Supreme Court under Article 141.
Therefore the problem is that how to get over thedawow to cleverly interpret the law so that

broad justice is done. fact, ever since the legal profession is been created there has always been
mistress on the professio@nce you know the famous quote Shakespeare said "kill all the
lawyers". We haveradition inTamil Nadu, the trained lawyers aitgerefor both worker and the
management. There are lawyer who only appears for management. There are lawyer who only
appears for workers but are equally competent. So this problem is not that much acute because
worker can have a effective lawyer so in that Weeylaw has given a little way for actual practice

but only our understanding that we will not raise objections second is that there are equally
competent lawyers at both sides and ultimately we have to wait for the supreme court till such time
we may indilge either in the case of the bus owner or in the case of the trained person being
appeared in the one side whether in balance is being created so but still the problem faced you is
continuoudo be the same and there is one judgment which is there pages book at 127 and

as usual as Jtise Katju said this law is bad.

{Question and Answers}

The language of section 36 A is very clear it says : of a registered union of which he is a member.

So unless he is a member and second protection is B if that trade union is affiliated to some other

150



federation or confederation that is a different aspatitherwise he has to be member of that.
Now you see where worker is not a member of any trade union by any of the members of the
executive or the other office bearer of any trade union connected with or by any other workman
employed in this connected Wiis a very confined to A only. That is has to be member of that

trade union.

Participant: {Not audible}

You are absolutely right. You see one is that you have to be member of the same union then there
is no problem. if that union is affiliated to amber confederation and that confederation leader is
representing then he can very well represent it as per B. And C talks about that any other industry
or any other trade union connected with. You have to see whether they are trade union who is
representig is connected with this or not.

What you are saying is now your finding excuse to throw out people, we are trying to bring in
people. | tell you, suppose Tramil Nadu there is a union leader who floats and association called
Tamil Nadu general workersnion. In thebylawshe says, engineering, general workers all...he

has got only 5 members as soon as a dismissed worker comes he makes him a member. Then he
appears. So what wrong in that. When law puts unreasonable restriction, people will find matters

to get over with....

You see the whole problem is that a judge of labor court cannot decide that union is fake or not if
there is a valid registration with them because if thereseparatetatute which deals with it that

is registration of trade uniontaand if he has got registration under the trade unions act it can be
cancelled as per the manner prescribed in that act. Labor court cannot sit over it and say that
although he has a valid registration still it a fake umiarae’ pecket union of the emmfer and will

notrecognizeyou. That much freedom is not there under the statute.

Mr. Jamshed Cama A trade union leader can never be legal practitioner because a legal
practitioner cannot be employed or held on for business. Therefore a trade unesrieatay

have a degree but moment he comes to a court in a capacity as a trade union leader he is not a legal
practitioner. Look at his back ground, look what he is today. As the learned judge mentioned. He
himself once came before a court as a legaltpi@eer but he went to the court as a officer bearer
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of an association. | have done it. | am sure all of us out here in our time have done it. You remain
an advocate but when you appear in the court you have a different face. When you look at him as
a tribunal....

Under advocates act, bar council rules says if you are a member of any association, you can appear
as a party. Only in cases where you are member as a bar association or bar council you can appear

as the lawyer. In other cases you can't appealdasyer. You can only appear as a party.

Mr. Jamshed Cama Can | make one clarification here I think you are making one mistake here.
You are looking at the antecedent of the men. You are a tribunal, | come before you | am an
advocate. | come before ymot as an advocate. | have come from the High Court of Bombay or
Supreme Court or wherever | am practicing, right! This morning | was in court of law. | am coming

to as a representative of an employer association. When | stand before you | do notfetand be

you as an advocate. A man is an advocate, he practices in the court and come before me as a

representative, he may come tomorrow before you as an advocate in the other matter.

Participant: we always welcome lawyers. It is much easier to deal veitiyad then a trade union

leader.

Prof. Dr. Geeta Oberoi Can we go for a tea breaki#f coursethe topic will continue for whole

day. Weare all there. Bult e take somdeabreak and meet in informal exchange also.
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SESSION 10

Shivaraj Huchhanavar: Welcome back! Before we take session number 2 | request the
participant if you have any doubt and questions relating to the previous discussion that is session
number 1, you can pose and there after our expert panel will be dealing widim sesaber 2. |
request all of you to if you have any questions you can pose the question we can take up for 5 or

10 minutes.

Mr. Michael Dias: Good morning friends once againThis session is titled as concerns of
management, employers right&\pparenly it's the organizers of the seminar have thought of
having an employer representatiieresenting his chapter of demands to the Augusta body as to
what it is and all but that's definitely not on the agendénat is on the agenda | think is that we
needto get a couple of issues clear. For instance émployersviews Labor laws?l mean do
Indian employers really have rights under labor laws | think that a very pertinent qué&tion.
very pertinent questionMore so in the year twenty fifteeWWhenwe are you know.Projecting
ourselves into being a global econoniBut first things first. Since I've had the privilege of being

in this field since the mid seventyshave really seen how it has grown You see | began my career
when | was in law sa¥ol | was picked up by D.C.M. chemical works as a young law officer and |
worked for a couple of years with industry at that point of tiBiet my heart and mind was always

in donning the black coat and therefore | was looking for an opportunity to nubvé lmad the

privilege then of while in D.C. M. and you’'re
D.C.M. was aa huge litigant at that point of time in the city of Delhi and textile being a very major
issue. | had the privilege of working withosne of the best labour lawyers of the tinkeople like

Dr. Anand Prakash people like Mr. G.B. Pai people like Omkar Chand Mathur, Mr. Gymwala etc..

| had the privilege of working with them very very closely and doing a lot of work over tBate.
somewtere down the line since | was always interested in doing employers work as | mentioned
to you. Thanks to my faith and my Bible and the rest of it bdlid have the opportunity of putting

in about six years with the Punjab Haryana Delhi Chamber of Corenasnd Industry. That
opportunity of my life just totally converted me. You see when | worked with people like Dr Anand
Prakash or G.B. Pai the rest of them the approach in dealing with labor laws was extremely
liberalistic. Everything we would sort disect dissect etc. In fact I'm sure you must have read

Mr. OP Malhotra's booksl have contributed in possibly the third of the Fourth EditiBecause
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| worked with him even at a certain point of time and | mean | had a passion for the subject so let's
be very clear about it and passion from the employer's side and having said that having seen what
it was like at the law places and | had the privilege of being in the presence of Krishna lyer, Desai,
Chinappa Reddy and the entire worksealized verysoon | mean | remember addressing down
when | was doing a matter that came in from
group. | yet remember Fali Nariman shouting Sanjay Mohan and me giving us aa long lecture on
what retrenchment is adbout. | very early in life realized that labor laws in court is a no @s.

an absolute no gd/NVhat is critical and important is ground realiti€dround reality is right at the

word go. How do employers and workers behave and conduct | think thattritical thing.The

labour court tribunals it's too late but | can share with you friends if you look at your cau#e list.
you may be at Amritsar you may be in anywheteyou see the cause list of labor courts &
tribunals today it no longer kaig employers.l remember having done cases for Pan American
airways. All the big companies Coe@ola etc. Today nobody comes to coult's be very honest
about it. We have developed a style a system, a mechanism in p&eg. one which we all
enployers | mean if you're a decent employer | am please underdtdod:t hold a brief for all
employers | hold employers a brief for those employers who comply with the Vdiao are
considered as good employees so the first lesson that is stockgmodllemployers is your
compliances?And therefore they can be no controversy see that am | paying minimum wages, am
| contributing to ESI, am | having a provident fund and the rest of itfadl worker has a demand

a request.Please do it.In fact l& me tell you labor laws have become a lot more easier now
because if you look at your cause list there are just two types of cases that normally comé to you.
is a case of terminationAnd B is a case of charter of demands or a group demand. Broadly
speaking and putting itAs far as the individual terminations cases that has become the easiest for
employers in today's time for all employers when I'm using the word employer | and Talking of
the good employer, so automatically you exclude the othgood employers said if you work

in their establishment irrespective of whether it is Gurgaon, Chennai, Bangalore anyyhere,
wala sab dekinaha hai. | repeatuparwala sab dekhahahai. What does that meanlvly entire
Campus from the moment youter to the point you leave is all under camera surveillaBceif

you a go slow it is recorded.You are abusing the employer, it is recorded everything is
there. Audio video recording is there.Ninety percent of my cases sir sleeping while on

duty. Seven times this has happened I'm showing ygeuen video clippingshaiyatumhara ye
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dekhofalanatareekpe so rahe the fir falan@reekpe so rahe the fir falana, bhaiyaai kitha kar
saktahunlet me tell youworkers are very decent people , let teléyou | have lot of faith with

the workersvhokhud he kahga haan main jane&hahtahun.Consumi ng | i quor i t’
problem in Faridabad areas had huge problem but thanks to the cameras now it has become a lot
easier. So all these disputediwiegard to for misconduct at least is more or less now no longer

exists. So you're left with very few issues really of alargerthiBgut | et s exami ne |
little bit more. | was last week here in Bhopal on an invitation of the Punjab Harizesthi
chamber, we were doing a programme. This was in collaboration with provident fund, employer's
provident fund organizationWe were doing a program and one of the questions raised very
interesting question her in Bhopal a man stood up a particgi@od up and said smnain kheti
baadikartahun, | have agricultural land here Outside of Bhopal. The M.P government announced
that we are going to have some food processing industry mechanisms irSaabey announced

that. And | also appliedbecause it looked very attractivdn in that form the document to
participate in that whole program required me to be covered under ProvidenEfshdssamay

tha nahi provident fund ka So he said what did | do | didn't have any factory | didaite any

such thing maine apne family members keaam bana diye and they said twenty is the
requirementmaineapneaur logo komilake 30 logo kadiya maine registration and this he's

talking about at least about nine years afjts not now it about $ear old story. And on the

strength of that he applied for a provident fund court number he gdhét process you know

how it is to work with Government of India or the state government®ok close to about two

years before he got sad unfortunstizry told himkebhaiya ye aapko hum de nadaktey ou can’ t
be part of that thing for A.B.C. XYZ reasorlhe simple question you are all learned judicial
people. Simple question, I've got myself registered under provident fund | got myself regjistere
under provident fund because | thought Government of M.P. is giving me a very good scheme and

| will apply for that schemeAnd in thought process | have doneBut in reality | have no factory

| have no nothingnerisirf khetibaadihoti hai. Theissue raised before the employers, employees
provident fund, they were all senior people from the E.P.F. organization. Sir | want to get out of
this. How do | do it. Let me be honest with you friends none of those top leading bureaucrats of
the E.P.F.O &d an answer as to how can he get out alViy because in labor laws in India once
that | abor | aw is applicable to you possibly

you. Provident fund law once you're covered always covered E.S.lotene covered always
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covered gratuity law once covered always covered bonus said I'm making losses for the last
seventeen yeard.still have to pay mandatory eight point three three borins is what labour

laws is in India so I'm just giving you a fewy of understandinge What happened then | can tell

you since I've been in this business for so many ydaglen't see second generation employers
coming. | have seeljin logo kesaathmainekaamkiya hai like Atlas CyclesD.C.M., Mafatlal,

Modi's. These are all industries and employers who don't exist anyraceany of their children

are into anything but running an industrial manufacturivigu possibly be also aware that we've

had a jobless growth in India in the last fifteen eighteersyéarmarily because of a whole range

of restrictive. Practices. Put on the employerWhich makes it difficult so therefore to begin

with. I'm not too sure as to how employers really feel about it but I have circulated prints amongst
youlnormallydm 't do t oo much of case | aw worKklt but |
was circulated to you this morning@-his is the Supreme Court of India judgm&hte Workmen

of Bhurkunda Colliery ... vs The Management of Bhurkuauaidl just want to drawour attention

to the last paragraph because that is what really puts things from my presentation to you this
morning. And I'll read just six lines.If you've got it. Both employers and employees have their
respective obligationsThey must have thepareciation of each other's responsibilitid3uties

and obligations.The Trade union and labor union should understand and appreciate the fact that
Labor is not a commodity. Nor is it a mere supply of labor force at the management's
disposal. Essentily labor is the real basis that underlines the production of goods and services
through the worklt should be human personality and that sense of responsibility be able to
unfold. Management should appreciate thi&nd always attribute its success hettrained and
effectively labour force. It must be understood by all concerned that both the employees and
employers are vital for any industrynless there is proper coordinatioA.smooth functioning

of any industry would be difficult. I'll stop herd-riends! We have moved from an era where it
was believedke worker becharhai, worker komalumnahi hai, worker ka Exploitationho raha

hai, let's be clear the dynamics, the Times, the situation has chabgesiget down more closer

to twenty fifteen. Where we are where we stand at this point of time. Today India's economy is
one of the largest in the world it's a facko we are no loregg a poor economy or we are a
developing economy we are one of the largest in the word. Friends there is another very critical
factor where you play a very important role in my country India we need every year ten million

jobs. Not my statistics.Could ke more. I'm talking government of Indiatatistics. Temillion
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jobs in that scenario an industrial dispute which assures and protects employment is an issue we
need to address is an issue we need to addiése. do we take it forward? say this more
particularly. What is the economy today?oday it is a market driven economy where critical
components are priced competition and productivithese are three key elements, price if |
manufacturing mobile phoned&Vho's selling it at the best price®ith the best applications with

the best features etc. price! Price! Price! How am | going to get a price? Then you have
competition. Let's be clear. We moved from that regime where we had only a fiat car
manufactured and an ambassador car manufactureday the entire market the entire world
global market is availableHow do we address ourselves to itherefore if we have to achieve

the goal of make in India and the ease of doing business is critical the legislative framework that
we all here reflecheeds to be appropriately consideré&kcause we need to consider, does the
industrial disputes act give us productivityZan we have job security? Which is the basic
document of the industrial dispute Act with increasing pay packétsl may be awaré&iends

that even minimum wagedn every city or every state is revised normally twice a y&¥au get

an increment practically twice a yedrhat is the reality And please remember the employer has

no control on minimum wages. He has no control noepof electricity or aaa other things that

they have to invest in the business that is requiRdelase appreciate that. Now what are the major
impediments of the industrial disputes ackRe major industrial impediment we findumber

one is your Chater Five B huge probleml have a hundred in ten worker$.need to lay off
people. | need prior permissionAnd please understand when we talk of politics and the political
arena there are wheels within wheels of situation. | don't want to gehaitdiscussion at all but
retrenchment layoffs Closure all requires a procedure to be compliedifyithu're a chapter five

B... What about Section twenty five capital B”hat does it say? Any person who has put 240
days continuous service is deemeth¢ in regular and permanent servidéhat's the consequence

of that? | hired the man purely because | had big demand from Germany to make some panels that
demand carried on for about four years after four years the German party said Sorry | can't carry
on with you. Where do | go™ow do | deal with it?What is the answer to it? But merely because

he has put intahe forty days I'm stuck with it. Section nine capital a, change in working
condition. I have done cases where the trade union leadedvaay Sorry | don't want my table

to be put over here t tooslose to the washroom, it's not acceptable to &wethat place it was

overlooking a golf course is the place where I'll woHe has raised a dispute I've done cases of
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a honeymoon allowanceSir it changes my working conditiondVe need it. These are issues |

think which need consideratiori®imilarly section eleven capital a which gives you the powers to
go beyond. My question is very simpl8o do you believe that the employer has suioarious
pleasure in terminating services of peop¥ss! There have to be certain norms prescribed | agree
with you no argument with you I'm let me make it one thing clear right at the beginning | am not
an advocate of hire and fireNo, I'm very cleawith regard to the rule of law in fact in a lot of
international law conferences that | attend and particularly with regard to employment laws | have
big debates with my American counterparts who have the principle of hire &firech is they

are driven. So simply in terms of this is in the contract and therefore we ask you to go. 1 do believe
that the rule of law has to be therEhat it cannot be compromise®ut | do believe.Even this

issue of strikesisheraoswork stoppages, go slow work toleu Can't we consider some newer
mechanism to register our protestsfes, that is one way of doing itBut that impacts all
stakeholders All stakeholders is not the employeNot only the country but even the customer
and the consumerl think we ned to reexamine it | am not against that strike should not be the

Il " m t hat ' sBunwhat I'nmadgfinitelatsyiag to suggest you for example in Japan if the
workers are unhappy with the employer let's say they work in a shoe fadtorsegister heir
protest they Ili ke only to manufacture the sho:
shoe of the right footSo that production gets totally sculled, | would believe it is time for us to
develop within our systenmfor instance, | amisappointed with conciliation which is a statutory
provision. When I talk to senior bureaucrats who handle the words Mr. Dias, Its garbage in garbage
out. So you ask for honeymoon allows | will refer you for adjudication | am not both&iedh

t19891 did a case for consumer price index being 1939 series. Please Undedstahthey're

very clear the courts have told us you should not interfere inwbuld believe if conciliation is

more effective, Mediation is more effective, Arbitration is meffective, | would believe a lot of

the problems that come to the labor court and tribunal would be resdReggiettably | tell you
where the problem is in this whole debalée entire debate is predicated only on one thing and
that is a huge huge deit of the Word Called TrusMere ko toh worker pevishwaasnahi aata

hai. Until & unless we keep on harping on that issue ke no he is not good or he's not¢eod.

will just not to be able to make it forward&o I'll try and wrap it up because my &ns coming

up and I'd like to have a debate with you al®ghat are the concerns of managemeAtfew of

them. | would believe number one, is the primacy of employment contrad¢ksnk we need to
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give empl oyment cont r allgive atsimelde examplelleere wasss pasec t a b |
of a driver in the city of DelhiWe had a retirement age of fifty fivaVe felt that the traffic in

Delhi is so high that retiring at fifty five is safe for the drivers safe for the people who are in the
vehide or in the outside will stand protecteAnd we had a mechanism where would offer a job

to him outside the driving the thing for instance, he could take the job of an electitiahe

would have to pass a test of an electrician or a plumber or athreethis thing.Believe you me

it was just felt no fifty five is not correct. So | think we need to revisit the issue with regard to
employment contractThe second issue which is a very critical is disciplihthink that should

be an area where vehould have a no compromise on disciplided now a days discipline also

include sexual harassment at workplatesan tell you as a professional.am, inundated with

work on sexual harassment at work place believe you miBappening in a rampantamner. |

would believe the courts would need to deal with this issue very strongly that is my second Plea.
My third plea is with regard to productivity linked with ensuring fair wagethink that balance

needs to come out very very stronglyhile yes we talk of productivity as employers, as
managers.We must also talk of fair wagesAnd we need to find a balance | am just sharing
thoughts as to how we can sort of try and work it &d.that is my third agenda as far as concerns

for management iproductivity to ensure fair wageslhe fourth problem that currently we are

facing in industry is exclusivity in employmentVe do not find today at particularly at senior

levels. People are totally committed to the organizatidimey are into some ot businesses in
their wives names in their son’s names whil e
amount of problems.So therefore this aspect of exclusivities in employment becomes another
critical aspect.The fifth, a concern would be adhagito conditions of servicek-or instance you

have things like transfer, the employee just refuses toYgm have to go through the whole
process of charge sheet inquiry Etc etcthink these are some areas that we need to address
ourselves in adherinto conditions of serviceThat was the fifth.And the last one is that trade

unions who have the interest of workers should also have the interest of industry, consumer,
environment and the nation.would believe if this is what we are able to woduysee we have

to move away from the mindset trade uniorke kaamkewalyahi hai ke mainesangharstkarna

hai, maineladnahai. | have to be in confrontation modéthink this confrontation mode which

is so aptly reflected in the name of theactavhi i s i ndust dthisgkthatésarsapea t e ' s

where we really fundamentally need to visit. Are we really in conflict with one another | don't
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believe so | would believe that we are all partners in the whole process of trying to work out what
it is and how it is and why it isAnd then to build it up.This is as far as my broad presentation
goes and since the organizers very clearly told me that there must be interaction discussion and
debate so I'm going to leave about thirty minutes halfefithe only on what | have to say another

half an hour we can have a discussi@®ut | want to leave two questions to your mindind |

would look forward to your response or reaction because these two questions really are critical to
your nature of workhat you do.And my first question is do workers truly want Reinstatement in
service in cases of termination of servic&3f?is it that the back wages are more attractive to them

as they feel that the employee employer relationship in any event had.sBardoes it is it there

focus in that litigation only to get back wages is is that thif@y?is there something else? Is it

does it help that the worker be reinstated in servigéduld that really help in the grand plan

of merabharatmahaanto makethe country more beautiful and wonderka@here was a worker

that the employer rightly or wrongly felt that my relationship has brokeran't carry on.Should

that be a reinstatementhink these are question because Cama said | belong tontleatvtien

we would say it is easier to get rid of your wife under the Hindu Marriage Betause at that

time the Christian Marriage Act was not amended now in 2010 the Christian Marriage Act has
also been amended and there you have the marriages iablyiéroken down and both parties

are permitted to part ways.n labor laws it didn't happen in those days but things have
changed. Things have been.. So this is question one that | want to put the second question that
intrigues me very very muchAnd 0 | can share it with you whether you are in Amritsar whether

you are in Delhi, you may be in Rajasthan wherever you are maybe | can assure you every
individual workmen's domination case has a para 8 or a para 9 everyWimatiemai likh ho
gurmukhi mairlikho, angrez main likho, kejis din se malik ne merekaukri se nikalghai mai

kewal footpath peehtahunji, bhaiyo se main paisa letaun, gurudwargata hunmai aur mai
apnaguzarakar rahahun. | can share with you friends to collect evidenceshanissue that the
person was gainfully employed during the pendency of the litigatord here is a worker who
stands up on oath and says files an affidavit in eegssnination saySir maine koi nhaukmabhi

ki mainetoh logo ke charity pe main chalha hun My question to you friends is, is it possible to
institute perjury proceedings against a workman who makes a deliberate false statement regarding
his unemployment since the date of his termination of his services. So these were friends some

thougtts. | thought I'll spend half an houdust share with you an employer's perspectivie.not
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saying anything beyond that it's a perspective it's a point of viewd. we're all educated people,
a healthy debateAll | would say my entire discussionpsedicated only on one thingly country

my economy and the future of this countiyhat's all | have to say. Thank you

Hon'ble Justice Sujoy Paul:l would like to start from the point my friend Mr. Dias has lelit.

nutshell what my friend has saidat if workers do theirkarma An employer does

his Dharmathen there will be no problem at all the.. If correctly follow what he has &aitithe

whole problem is that as we know that in the ground realities these wishful thinking these goals
are not pactically followed either by the workers or by the employ#irgive you a real example,

how things are actually taking placAnd this example is not from any private employ€&his is

from a very sensitive sensitive Industrifhat is ordinance faory. One of my friend was in
managerial level in ordinance factoruring the recess lunch recess he found that one machine
German machine very costly machine in crores it is running unnecessarily on and nobody has
everybody has gone for a lunchAnd It is it unnecessarilyworking and it's a very costly
machine. Though he wanted to put it off but he was not aware of where is the switch he
unsuccessfully made that efforAnd he found that the worker is working in another machine
nearbytoh he said Mmplease come here and switch it dffe even did not listen to himThen he

came to that person and said you go and switch off that madHmeaid | am a welder that is a
different machine it's not my job. If you want, if you know how to switch itptéase switch it

off. It's everybody's propertySo he said | 'l Il not do that it’s
I know how to switch it off. He said if you w
thirty. Then he told me that heluetantly went there to switch it offAnd before he could finish

his lunch there was gherao murdabadhat my working you are compelling me to work for
something which is not my jobt is violation of my service condition this that, exploitation, imfa

labor practice.Here is the catch in my opinion and | For agree with what my brother what my
friend Mr. Dias has saidWhat is lacking is for the employees or the workers is, that they and the
employer are sailing in the same boHtboat of industy is not there neither workers will survive

not employer will survive. But during these last few decades a situation has arisen where the
conflict is like a caste systenEmployers doesn't have trust in many cases, employers doesn't have
trust on workfore, Workforce. On ever ything they wil!/l create ¢
thing whether it is in their favor whether it's ndthis is a situation which needs to be improved

by policy makers by stakeholders those who are working in Industany apects which have
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been highlighted by Mr. Dias were relating to policy making and policy making is natuiaty.
within the province of the judiciarylLaw-making is not within the within our domaif.herefore

that aspect which is a very relevant aspecfected needs to be addressed at appropriate Buel.

| would like to confine myself on the real issues on the real aspect which are placed before the
courts for the purpose of adjudicatio’¥ou see this the question of employers concern and
right. Toh undoubtedly concern of every employer is that his industry should run smoditbly.
should earn profits so that he can flouriste can give some benefit out of it to his workers share
it, there should be a disciplineThe maximum workforce shoulde utilized to get maximum
output. These are in nutshell broadly the basic concerns of a of an empRyethe right of an
employer has to cexist with the right of the employeesdNow the rights which have been
recognized in our law or not only in okaw internationally by International Labor Organizatidn.

just like to refer what ILO has said in June 1998, the rights which were recognized, is freedom of
association and effective recognition of the fight for collective bargainfegzond, Eliminahg

of all forms of forced or compulsory labour. Third, effective abolition of child labor. Fourth the
elimination of discrimination in respect of employment and occupatibne National Labor
Commission in India recognized and adopted inalienable roghie workers.One, right of work

of one's own choice, right against discrimination. Prohibition of child labor, just and human
condition of work, right to social security protection wfages including the right to guarantee
wages right to redress grices, right to organize and form trade unions, right to collective
bargaining right to participation in the managemeNbw all these principles broadly accepted
were already codified in the shape of various laws in Indie practical difficulties asve
discussed in the first sessioithat law when prepared, when brought into force may be with a
different aim and objective but when it is put to test in practical [fieere are various fall outs
there are instances of misuse or abuse by the paNi@s.the courts, courts have to implement
the law courts have to interpret the law on the basia given factWhat.Courtshave a given set

of facts on the basis of those facts there's a dem¥nd. have to examine that demand on the
anvil of the lawapplicable.Suppose it's a case of terminations, after inquiry you have to examine
whether domestic inquiry was properly conducted or not if yes whether findings of the inquiry
officer are perverse or not if findings are OK with the quantum of whethé&stpuant is excessive

or not these are broadly you Do with Department inquiry mattssy in labor laws the entire

development is a judge made laiNeither industrial disputes nor standing order tells you how to
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conduct a departmental inquirjyWhen Depament inquiry is to be declared illegalWhether
guestion of deciding inquiry as a legal or illegal should be decided as a firstlidsiet is silent

on that. The entire progress of industrial law is a on the basis of judgments of various courts and
Supreme CourtTherefore, and everybody agrees, agreed that it's a very compleXhavefore

all of us those who are dealing with labor law for labor laws friekds.have to be equipped with

the legal knowledge on that particular subje8ecause esrything is a judge made lawll give

you an example. There may be an industry run by state government or central
government.  Suppose an employee terminated after conducting a departmental
departmentahquiry, he has two optiong-de can go to the cwern administrative tribunal of that
particular state or central government of Central Administrative tribunal or if it is an industry he
can and he's a worker workman he can raise an industrial dispute. In, if he chooses the first option
and goes to theentral administrative tribunal and tribunal comes to the conclusion that
departmental inquiry was defectiv&he tribunal will set aside the order. Remand the matter back

to proceed from that stagdut in labor courts suppose inquiry is not conductedrconeously
conducted. The Labor Board has option to record the evidence and decide whether the
management is able to prove his case on merits or not all these things what we see at on judicial
side that this is scope of jurisdiction to interfere alemaployers right employees right is sometime

is not taken care of. We have seen the orders of Labor Court industrial court where inquiry is found
to be a defective, inquiry is set aside punishment, set aside reinstatement with such and such
wages. The empbyer has not been given his right to lead evidence proved the case before the
Labour Court. Therefore for labor.. Those those who are working in labor laws the responsibility
is on a higher sideBecause we cannot forget this fact that Labor Court iartdéndustrial courts

are the courts which are dealing with the person who is in the lower rung of this, Lowest rung of
the society.When they come before you they may not be legally trained mind their lawyers may
not be that much equipped in comparisothie lawyers of the High Court or Supreme CoBrit

all the same this is your responsibility to examine the right of the workers and right of the
laborers. This is a peculiar situationlt is said that when | received the invitation from the N.J.A

it was written that, 'in the wake of globalizatiow/e have to examine whether our labor laws are
pro-labor or not.." as | earlier said that that is not within the province of this section or this gathering
to decide whether labor law is correct or not ihithe province of the legislatur&ut the question

is that in these changed scenario when... as Mr. Dias said that there are serious abuse while entering
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saying that I'm not gainfully employed for the purpose of getting seventeen B or for the krenefit o
for the purpose of getting back wages. Whether we. Whether the labour court should just primarily
record what workman is saying, what workman has said in his written statement of claim and then
depose the evidence and the mechanically grant wages wetteoatning what are the reasons for

his termination? What is the period he was not gainfully employ#t@ther he has said anything
about the period when he was not gainfully employefd®v he maintained himself, how he kept

his body and soul togetherToh in mechanical method back wages are sometimes
granted.Sometimes it is seen that, for example it's a case of WTO Tourism by state tourism of by
State Transport Commissiofif. conductor is carrying more than five passengers if reinstatement
then ten pecent back wages. If he is doing ten, carrying ten employees then twenty pé&itent.

kind of formula. This is a mechanical kind of exercise which many times hampers the interest of
the employer. The basic and huge problem with government employmemublic sector
employment and in private employment is the question of discipBeére coming to this side |

had an occasion to appear on behalf of the trade unions, on behalf of the good managements, on
behalf of the..If | quote my friend bad manageents also.And | have seen that there Courts, It

is for the courts to strike a balanc@/e cannot frame a straight jacket in all cases and decide the
rights of the employee and employel/e have to examine the things very thoroughly and then
only we @n apply. Whether which whether which right will approvblow the basic question is
about employer’”s rights on the end,Noawitht he ac
globalization market economics it is market economy it is profit oriesdedomy it is price which

will determine somethingEverything. Survival of the industry.If industry survives then only

the worker survive. This ground reality cannot be forgotterNow the question is while
adjudicating a matter at this is stage whenare on the crossroadg/hen we are coming to a
different era where the consideration of market forces are different, whether we have to apply some
other principle? In my view this is a very important questibime question which deals with policy
making is totally different.But when there exists a law when exist a provision which deals with a
particular fact situation you are bound by that existing statutory providion.are bound by the
interpretation given by the higher courts on on that guiesi This question.Interestingly came

long back before the Supreme CourKieshavanand Bhartiral that judgment is very relevant for

this purpose the Supreme Court said that Preamble of the Constitution is manifesto of the

people. There are judgmentghere Supreme Court assert that it's a unique poetry is coming from
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the heart of the people of Indidhe Supreme Court said that fundamental rights and directive
principles constitutes the conscience of our Constitutidre purpose of fundamental righs to

create an egalitarian societylo free all citizens from coercion or restriction by society and to
make liberty available for all. The purpose Directive principle is to fix certain social and economic
goals for immediate attainment by bringing oab a norviolent social resolution,
revolution. Through such a social revolution the Constitution seeks to fulfil the basic needs of the
common man and to change the structure of bur society. It aims at making the Indian masses free
in the positive sens&Vithout faithfully implementing the Directive Principles, it is not possible

to achieve the Welfare State contemplated by the Constitution. What is implicit @ahstitution

is that there is a duty on the courts to interpret the Constitution alaivihiéo further the Directive
Principle which under article 37 are fundamental in the governance of the coutitiyk there

are rights which in here in human beings because they are human b&fingther you call them
natural rights or some other alioin is immaterial. As the preamble indicatedt was to secure

the basic human rights like liberty and equalitfhat the people give unto themselves the
constitution. And these basic rights are essential feature of the ConstitdtienConstitutio was

also enacted by the people to secure justice political social and econbneiezfore the moral

rights Embodied in part four of the Constitution are equally an essential featureToieitonly
difference being the moral rights embodied in past éoe not a specifically enforceable as against
the state by citizen in a court of law case the state fails to implement its duByt nevertheless

they are fundamental in the governance of the coutnd all organs of the state including the
judiciary are bound to enforce those principlBt its very important.The Nation stands taay

at the crossoads of history and exchanging the tim@nored place of the phrase, may | say that
the Directive Principles of State Policy should not be péechito become "a mere rope of sand".

If the State fails to create conditions in which the Fundamental freedoms could be enjoyed by all,
the freedom of the few will be at the mercy of the many and then all freedoms will vanish. In order,
therefore, to presee their freedom, the privileged few must part with a portion ofNibw the
guestion of rights concerns and freedom of workers and management can be best described by an
example given by Rabindranath Tagore, Tagore said that, "when a river, moves, iElboves

with full force, with full potential but that river has to flow within the bankdherwise that river

will create havoc, that river will not be beneficial for the human befrigs is the basic thing for

the employer this is the basic pripl@ which has to be adopted by the laborérsat while they

165



are fighting for their right or there concern they has to take into account that the right which they
are claiming, whether it will hamper the employer's interest to the extent that it wiitfibeltfor

him to run the industry?fou have the example West Bengal you have the example of what Mr
Dias has said about Faridabad and most of the industries are are closedlbionwsh my address

with a real example of Calcutta. One industrialistl * m not saying industria
an employee of a central government department took a loan from central government and started
a small factory of manufactured manufacturing steel almirah and fortunately because of his hard
labor he coulcsucceed and he got good orders from state Bank of India and big organizations.
Within one year he had hardly fifteen sixteen employ&esn was still going onThe There was

a demand of wages hike, wage revidwhhe called the employees and ask&sm to sit in front

of him. He explained that you see this is the amount of loan on my féuglis the orders which

you have receivedIf this order, these orders are fulfilled this much I'll g&nd the this much

has to be paid fahe purpose ofoan payment.And then it is very difficult to run the industry if

he accept demands of wages hike. The employees were convinced they said that we cannot decide
this, our trade union leader will come and he will decide. In turn the trade union leagewvham

was not an employee of that area he was not employ of any Heeavas a professional trade

union leader.He said It is not acceptable and if you don't increase it within thirty days we'll start
gherao gheraostarted the industry in the result waesed. The employer since was on loan he
faced those recovery proceedindi$e suffered a cerebral attack, he died dilds three children

who were studying in good schools were taken out from those schools and were put in very small
government schoolsf that area. And | personally know that family that that family is ruined, and

in fact finished. All the employers they say that they are still out of job from that dgeabout

twenty five years ago but I'm telling you there are still out of jblere when the matter comes
before you on judicial sideWhat happens we take a getor attitude or we take a pro justice it

is said that earlier the view of courts was-f@oor now the courts are view of pro employér.

my humble opinion both theews are..If it is that both the views are not correétor a judge it

is only justice oriented approach which is correéind that depends on the peculiar facts and
circumstances of that caséhere cannot be a thumb rule that in one case if you Hame
irrespective of difference of factual situation or legal situation you are bound to give give it to the
other case.If one employee is terminated the reasons for termination may be different his past

antecedent history may be differenthe natureof his job may be different if your sentry is
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sleeping. It's very serious. If a clerk is sleeping it's not that serious. If aaa machine operator of a
heavy machine is sleeping it's a very serious maktnthere can't be a thumb rule that in one
case,,aa in a case of person found sleeping in the duty hours, we have granted reinstatement in
fifty with fifty percent back wages we should grant it In all cases of sleepjngt want to narrate

this fact so that to make this point clear that. When laWldo@iamended and not it is not within

your province.But as on date whatever laws are applicalgleu have to keep in mind the changed
circumstances.Constitutional, Constitution laws are dynamic they there are enough scope of
interpretative process tpply the existing law.Therefore while doing that we have to keep into
account the employers right because the subject is basically with about employers right or
employers concernl only gave you two examples but most of you must have seen thisfkind o
examples in your day to day that in what manner these things are misused abused or trade unions
have become tradeSo while doing your judicial work you have to strike a balance so that the
employee because what happens when employee on the provaddtaae union leader enters

into such kind ohartal, gheraoor anything. He doesn't know what will be his fate later on when

he's when industry is closed when he's out of employment nobody botheBdthmars about him

and then it is very difficult.You cannot pass a judicial order to open the industry and reengage
him. In such situation a very important valuable suggestion came that during the course of judicial
proceedings also because Judge is an independent person, you can authorize botbsthigaparti

this can be amicably settled in this manner and if twenty percent ten percent matters are also settled
in this manner that will be a very good thing for the purpose of maintaining industrial relation. So
in nutshell, this is my full.Contention abut this. That... In the present scenario you have to deal

with the matters by considering all these fadthank you so much.

Justice Chandru: Speakers before me pointedolith e pol i cy matter can’t |
discussion we're only talkgnabout as to how far these changes have affected the working of the
courts. Both at the labour court and High Court levAks Dias mentioned that this Industrial

Dispute it should be industrial relatio®o you change the name and does it matter teatdme

change is going to bring a structural change whateverme you cal | the groun
forgotten. And therefore Justice Gajendra Gadkar in 196@n hewrote national Commission

labour report.He mentioned that he should be industritdtiens. Twice the parliament brought

a bill called the Industrial relation bill 1978 and 1982 but the bills were not passed by the

parliament because of so many of the reasons. In my opinion mere change of nomen clature t is
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not going to help. There ariedt thing to admit, there are problems and the management problems
are not necessarily created by the labour or the Trade Unlare are other problems also. If you

take the ID act Section three talks about work's committee, Section nine C talka ghieuance
settlement machinery. Honestly I'm asking in how many industries the work committees are
efficiently functioning. Because works committee relates to election of a worker representative.
So it becomes a battle ground to elect some real repa¢isenof the worker and many
management don’t encourage an election in the
shows who is the leaderSo many places there are only nomen clature work's committee are
functioning. After this 9c was broughin internal differences can be settled by a grievance
settlement machinery and it is not effectively functioning anywhere because this section is a
stillborn child. Nobody goes to that.Therefore we can find out methods and method by which
problems of wrkers can be déawith at the floor level At the industry level, all is possibldut

i t do e s nYou have fopegaenple central government you have a bipartite missionary. But
we don't have missionaries where the management wants to shard soerféoor level problems

with the workers. They think it is their prerogative and workers just obey and this attitude
continues.. And my first Statement | want to make the problems of the management are necessarily
not arising out of worker issue alorleere are other factors. Therefore you can go on and give you
examples in this case it happenedis. you know a bad caseake the law look bad also. | can give
thousand examples of how the management behaved in a particular situation how they brought
abou the downfall of the industryNow when we talk about globalization an industry in India
necessarily linked with a global economic recession, ChaSgesuppose some industries close

here it doesn't mean the problem of local probléhmeans it's a gbal problem alsol can give

you an example when | was a degree student near my college there is one car factory, Standard
motor factory. At that time in India there was only three factories Hindustan Factory at the
Calcutta. Then the Fiat at Bombay drsStandard at Madrasso it was closedAnd as a first year

degree student it was closet@ihere were two thousand families standing in the streets every day
there was meeting and all thatvVhen we tried to find out why it was closed, it was stated that
there was no much demand for such type of chi®w in the same place that | studied the same
district there are car factoriesYou want to have B.M.W. you want to have folks wagofou

want to have any Car Toyota, Mitsubishi all cars aBame somd5 years agoOne car factory

could not function.Now we have nine car factorie®etrol price is also on increase and if you
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take up the phone the manager says do you want car loal'sén we say no we have a car why
don’t you buy ampevpmeovborhdve seeond car adom raust now look at the
problem. You know there's a place called Detroit where cars are manufactured in AmErnea.
Detroit has got a municipality. That municipality gave a bankrupt notielve you seen
municipdity giving insolvency notice. That happened iDetroit andthe tried to ask for
government loan they refused. They took heavy borrow Bank loans and they could not manage so
they declared insolvency and now the reason given by municipal chairman wdsatvasr tcar
factories are closed. Workers are not paying tax, therefore there is no revenue for the
municipality. So what is a loss for America is a gain for Madras A gain for south I8didknow

some people call themBut you will a district has aeck right up South IndiaSo now some
people call it as Detroit of South India. So how what happens is companies shift the technology
.They don't shift the technology shift the industry to more backward nations because of rigorous
laws in America.So goto some Asian countriesVhat is the technology that is transferred that

is a screw driver technology? They don't tell you how to manufacture a car but they put some
average Semi skilled worker who can tighten screlis.put in assembly lineSo entie factory

units are shifted from Detroit to South India. Now this is the business loss which theyThéke.

is the stiff resistance the government brought in, Protection laws in Am@iy, find an easy

place to make moneyTherefore they come to A8 countries.The fact that we had becoming
industrialists nation because after all what we got is only a screw driver techniNiatpyng more
nothing less and some of that skilled technicians are brought in from other countrietske the

South Kaean companies which are there in Madrsdew when they come heré he first thing

that they are surprised was how they are allowing trade uniBuiswe have trade unions for the

last hundred years. Trade unions evolved over the period and now thesa IKompany says i

will not allow any union in my in a factorySo some workers raised the union flag in front of the
factory. They closed down the factorfNow how do you explain this situation that it is not only
local management which are known wiet local problem.It's a foreign M.N.C. are coming

here. They dictate to the Indian government that your law should be chaAgeldiow I've seen

some other demands made by and German Chamber of Comineaceeven taken some classes

for the Germanabor court judges they want to know that this kind of protectionism cannot be
allowed. When we have our independent repubMye evolved our law parliament is Supreme

and parliament makes a law and Supreme Court interpret théNlew.because some cq@anies
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want to invest here can they demand a different labor law in this couGap?hey say that we

will not allow trade unions? In fact our labour department understanding itself is that in case of
special economic zonelNo labor law will be allowed.They won't even initiate conciliation so

there are problems and problems that we can talk indefinitely on these prolblemgo solve

these problemsSuppose you take the question of unida.we have ahonest recognition policy

of union? Now you tdk about multiplicity of union, number of unions on increase, have become

the root cause and therefore there are strikes, direct adtiowssuppose you recognize only one
union is there a guarantee that t heer evomo '’ the
retrenchment?Therefore the cases of retrenchment, layoff are not necessarily based upon the
worker issuelt's also based upon other economic market demand and so many other factors. What

is now happening today in 1973 Supreme Court vegyrlglsaid in western match India company's

case that the summary days as market economy
constitutional background. There are laws to protect workman and workman are the weaker section

in this country.And theref@e the government should come and and protect the rights of workman

that is how the laws are developedin fact when 1030, the Royal commission made
arecommendation, it said, said you are remommending any laws but we are recommendation

one issue thatreate unions. Give them power of collective bargaininglt is a collective

bargaining of workers which can improve the condition of service of the workers. This was in

1930 when there were no law in Indi@he Royal commission said make the uniongrtaw and

they will bargain with the management and that bargaining power will bring them some decent
service conditions.Which means you don't bring perfect laws, give them the power to make
negotiations and to enter into settlements. Now looking baek aftthese yeard:m only able to

recall a statement made by an American Public Sector Uidersaid very candidly that off late

we are not having collective bargaining/e are having collective beggindggecause the crucial

thing for our collectivebargaining is a right to strikeWhat will workers have got he has got no
investment he has got no otherpow&ou can say i f you ddadayt agr e
every section is fightngBut i f you see the | D Actl tieer e ca
concealed in such a method every strike is an illegal strike except one exception which call pointed

out. The strike followed by illegal lockoutis validl hat * s o0 n | That ietkecmgloyer o n .
makes illegal lock out then you can s&ikWhich makes no sense because anyway you'll close

thefactory.] f you come t o WwWbDwWdurlaws dosot reegnizeatime collects/ar e .
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bargaining in the true sense because, we do not know a Uniform standard as to how to recognize
union, hav to recognize by law any right to strike. Now how does the worker bargain? They'll not
necessarily come to court in every issudow what happens to come to court? Matters have
litigated forever.In fact in the report in 1973 Justice Krishna lyer, Reparprocess will justice

to people.He says that from 1950 to 1970 for 20 year there were 186 appeals filed by management
to Supreme CourtCivil appeal against Labor court order. More so the matter was pending for 10
to 15 years and ninety five percaftthe management appeals were dismissed by the Supreme
Court which means courts are made use of by the management to delay relief being given to
worker. That is what we say that these mechanisms are not used for the purpose for which it has
been estabdhed. There was a time when people used to implement labor Court's dloardve

have a single bench, we have a division bench, intra court appeal, then we have S.L.P in the
Supreme Court, so we have a three stage appdadr three stage appeal if yaalculate the
number of year any labour matter takes minimum of 20 years and the labor do not believe that
these judicial system responsible for giving religfven if they get a relief from labor court it is

not going to be realized at all because thaokisinovative strategies there has been continuous
litigation. A four tier appeal systemWhen | told this to German labor court judges they got a
shock that how could they have a four time appeal syst@uat2very matter goes ther&o why

should tle workers think that if | want a wage dispute | will go to a labour cotitien I'll

go. Wait. How long to wait? Thirty years? When a wage settlement is only for three years or two
yearssYou can’t wait for r el i ef ba$icallywethhve créateda t y
system which is not granting relief within a
come to the courtBut wait for thirty years that's not possibland therefore these problems we

like to address as Lab@ourt judges.We must do.And we must just finish thisWe must aa

We must think on these lineAnd secondly the, the problems of manageme&here are problems

of management are manypoes it mean that every time respect the |&therwise why shald

they come to court?l know an instance where In the Madras University there was an adult
education departmentSo we thought we'll educate the workers on basic minimum labour law.
How to conduct a inquiry?So the classes went on, it was a six mogthgse. So the evening

after six o'clock to seven thirty workers will come from various industries the classes are run in
the university afterwards certificate is given so in order to balance the ledtdeeinvited a

management lawyer to speak in thehat classSo the management lawyer saitbur employer
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has given you the employmentHe also pays wages why should you know all these
technicalities. You do a mistake, admit the mistak&ou don't need to know how to conduct
inquiry, how to give eplanation.How to conduct crosexamination all that is not necessary your
employer is giving employment. You are surviving because of employmeiit. these
technicalities are meant for bad people good people must go and say yes | have committed a
misteke. He will keep you in service within fifteen minutes he finished his speech. This is to
understand that every management is always a good managevoenheed not understand all
these laws at all they know how to take care of it. This kind of patemmalr patriarchy will not

work in labour law, right or wrong, there are rights given to parties and the courts are the forum to
exercise the right. Now when they come to couMou say alternative dispute Resolution
mechanism.Now we have Lok AdalatSowhen | was High Court judge | used to have a look at
every week. Most of the litigation today. Which are pending in courts are all from public
sector. Now the public sector manager just come and tell you Sir right or wrong, decisions are
taken at soméevel. We can’ t c o mp r olinyos empaomige thaya willt neake.
allegations against us that you are doing something ill&mbest thing is to pass an order in the
open court you will implement the orderWe have taken the decision to contgsur
contested.Now we can enter into any settlemeB8b we filed in 98% of the matters which are not
deserted in the Court or in thek Adalatwere decided in the open couMVe pass orders they
implement the order because they put the blame oodine. So there is a basic element of not
implementing the law in its letter and spirit and try to litigate to the extent possible and it is in this
context what labour court can do is an issue we ponder over. We'll continue our discussion after

tea brek.

Shivaraj Huchhanavar: I'm sure in this regard you are having many questions will take up the

guestions in the next sessioet us take tea break and we'll be quickly back at 12 o' clock.
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SESSION 11

Jamshed Camain the field of labour law yoare the most important a High Court judge is bound

by your findings of fact, a Supreme Court judge is equally bound by your findings ofSach

the entire hierarchy of labor laws, you gentlemen and ladies are by far the most important segment
and theefore there are certain aspects and certain attributes which 1 would like to place before you
which we as practitioners on the other side of the bar would like to see coming out of your
courts. First thing is when a person comes to you and he says I'orkew Workman! Please

don't take it in face valueThere have been cases of people who have been relationship officers in
a bank | had a case like that lady concern doing everything possible interacting with plans,
proposing the banks business, selling banks business so to spetin a workman.You had a

legal officer or a legal the whatever ya a legal officer in a compédagaid I'm a workman. You

had people of all segments doing all kinds of work and what is the test that tribunals lapply.

he doing supervisory work? Is lranting leave'Mas he somebody working under hinfPPease
appreciate that the that the definition of workman includes not just mean excludes not just
managerial & supervisotyut there is in between that he rememitieas is administrative, person
doing administrative work is also not a workmafind that is something that the tribunals and
labor courts consistently overlooBut had the court member the bar also don't really emphasize

that. Now what is meant by admistrative?

The Bombay high court had occasionally considered #iigl they said that you have three levels
of management lower middle and uppeAll three of them are involved in administrative
work. Administrative work also defined as being anythiwgich propels the company's
business.So when you look at a workmamind you look at the exclusions caught don't look at
only easy supervisory, has he got a bdsshe granting leave look also at the nature of work
because a person doing administrativek is not required to supervise he is not required to have
a person working under himHe is doing administrative work he is not a manabjeris not a
supervisor.But he is still not a workmanAnd every every workman, please remember every
workman & an employee.But every employee is not a workmafhat's why you have sales
representative for example as an illustratiowas involved in that judgment and the court
ultimately laid down every as | just said right nowevery employer every workman &n

employee.But a salesman though an employee is not a workman because he is not doing manual
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technical clerical work etcSo you have to bring the person when you look at a workman you
have to bring him within the seven categoriéfshe doesn't falhe may be an employee but he's
not a workman please look into that. There after what | like you to bear in mind the most important
thing is Chapter Five B my learned friends Mr. Dias and the others also referi&dtat 5d like

to bring to your notice that iBxcel warethe Supreme Court did say the closure is a fundamental
right. Thereaftein the seven five judge bench thereafter in the next five judge bEnefturned
around and said the tribunal must exantime company's caseBut please remember they have

not said that it is not a fundamental right.is still a fundamental right but it is restrictetNo
fundamental right not even the right to life is absol#e. also the right to carry on businesd an

to close it down as a concomitant is a fundamental right but it is not absolutevidmwhe, when

a matter comes to you under Chapter Five B by way of a refertéveii.come under twenty five

O five. There are two things to note one, is that yauehto bear in mind that a company who
applied for permission to close is not a company who is playing jokesompany plays a joke

by by asking to close dowrMNo employer starts a business with intent to close dowibhunals

and even the courts loakith great suspicion on an employer who wants to close d@&unbas |

was telling learned judge just now been a few minutes ago, pleasm Imeizad that in Chapter

five B matters, an employer has come to you because he cannoLwok.at him. Test hg
argument. But don't be highly suspicious also highly suspicious as to say that no no not even if
your economy is not right, even if you are suffering losses, the workman will lose their jobs
therefore | will not allow you to closeThat is wrong. | ha seen cases in Bombay in my years
when Bombay was an industrial hub is not ndwave seen cases where employers will try their
luck try and close. In those da@fosure permission was impossibow it is better in those days

it is impossible to getlosure permissionWhat do the tribunals do? Order the company to rather
Kejust close dowithik hai, I'll see later you do what you want. Who benefited? The employer or
work? The workers got zero, they had to run around and getting their 8oetheefore when an
application under twenty five o five comes to yolease remember first thing that this
management has come to me because Aatontinue to work.Look upon in that way then ask
yourself is it malafide Here what is being done in tribats first of all they say it is
malafide workmanwill lose? Undoubtedly workman will lose but please remember that the
company closes down which it will do because at the end of the day there's only so much money

that they can pay, only so much money thay can borrow and give. At the end of the day if you
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don't grant permission to close th&yl close. And then they will close, they will close illegally,

you will render the employer liable for prosecution and the workers will get 2exhines, |

have seenl have seen machines rotting workers would not agree to the cldsachine to rot!
Whose benefit?So therefore when it comes to you an application for closure comes to you under
250(5), please look at it on the economic point also. Is thegerauine economic need the
management is showing you? there is a genuine economic need then please remember
neitherpolitics nor social philosophy will ever supersede that. Economics is economics it's on its
own. Either you can afford to run or you caafford to run. You cannot impose social wisdom

on the economic necessityso please look into thatDon't look at applications with suspicion

look upon them as genuine situation where a man just can't run and remember nobody starts
business to closedown. Right! Second thing is that under twenty five o five thisra mandate

that the tribunals should manage to dispose of application within one midnttribunals does

that, no tribunal even takes notice of that and whi@re's a reason why emonth.I'll be honest

with you at Bombay High Court they said no one month is not mandalbiy.directory. But

look at it from the economic scenario under twenty five o you have only one year the order granting
permission to close is what only fone year. If you do not dispose of that application what
happens the permission lapsé¥hat what is the advantage of yaeference?Second thing is

why was one month imposed®ne month was imposed because the company is bleetiv.
company can't fiord to pay can't afford to run it therefore needs to close according to the
employer. The union says no it doesn't need to cldsk hailook into it but give it the due
importance and urgency it need3on't treat it like any other referencewil | concede one other

thing that when a workman comes to you also he so not in employment he has urgenButalso.
here you're dealing with a company over a hundred workmé&u have more than hundred
women in front of you and the company in front of yBelieve me| know employers if they

c a rclose they will shut down and they will go awalobody benefits. Therefore look into

it. Consider it and give respect to that one month clause if you can. On the question of
reinstatement and back wagesy sympathies are with you all the law is like the Bombay Stock
Exchange, it keepgoingup and down. As | was mentoring just now in the tea break you have
judges. The judge comes to the Supreme Court with his own social philosMftiiout taking
names it des has a social philosophy and if they are strong enotlighy are able to impose a

sort of philosophy. As a consequence of which you will have pro labatiabor. Pro-labor,
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antilabor. Today it is pro labour, today all the benches of the Supreowet @re by and large
pro-labor in their approachBut | assure you in the next five yeart. will change. Now on
reinstatement and back wages, what is the law? Law as it stands today as opposed to what it was
yesterday. No [I'll tell you. I'll explaint to you in simple terms. Earlier the law was the
reinstatement on an illegal termination is not mandatgpou need not grant reinstatement. Today

the lawyers say you must grant reinstatement.

Earlier the law on back wages was that it is for the eygplto shovkeman is not worked which

with great respedtfind absurd. Because howamas an employer go looking around and where

the person has worked and how he has worked. There after came a time when they said no no no,
theemployee knows whethée has worked not workedLet the employee show and it is not the
obligation of the employer and significantly the court went further tckeaye are changing the

law, they said in writing we're changing the laWow we have dudgment of the Supren@ourt

which says kall those judgments did not notice an earlier three judge bench to the co&oary.

all judgement are pari carium, all around.. and we are back to a situation where it is the duty of the
employer to demonstrateNow as a tribunalhow do you deal with this?You are bound by
Supreme Court article 141 bind you by new so right you have to say onus is upon the employer
now as it standsBut give it an understanding just don't follow the word employed obligation as
my learned friend merdn and | think learned judge also mentioned just now a man for twenty
years is out to employment his children go to school, his eldest child is in college and he says and
I'm living on borrowed moneyl have my self before the court in cases of transfée offer the

person a transfer from one district of Bombay to another district of Boniiay.it is one district

or wherever and e o ngo.tAnd he won't gdout he'll claim wages and the question | asked the
court is,are we talking nonsense hetd€rel'm giving him a job and giving him employment all

he has to do is travel five more kilometers to the new iddds not going there but he's coming to

you and saying he has no no no moné&kat is unacceptable and should be unacceptable even to
the tritunals and Labour courtsSee wages..And | find is that courts grant back wages very
easily because nothing goes out of their own pockié@.judge had to pay one percent of what

he ordered he would not ordered back wages as easily as hdtddiegen a standing joke a mine

that we should ask a Supreme Court judge and perhaps the High Court judges also to pay one
percent out of their pocket for every time that they make a pass a blanket order for that of back
wages. Why fulback wage® Man has notvorked. Look into his bank accounts lsays he has
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not worked he has got two children ygdow are you maintaining them? My brother Show
me your bank accountt leastthat much you can do.Ask him to demonstrate how he

survived. Sorry.
Participant: You can ask the workman file a petition asking for the statistics.

Jamshed Cama:Off course you can, why a rydu?How does the management go to his bank?

You are the judgeCan you show a direction?

Participant: You can file a petition askinfpr the documents, you can ask move the action to the

courtkeask him to produce bank account details.

JamshedCama: Alright so so nowthe question is do you have a social, Do you have a legal
responsibility or not®r do you have no responsibiligt? Are you just sitting there?You I'm

sorry to interrupt you but let me finish and then you ask any question you waawery good

thing he raisedYou ladies and gentleman aret sitting there just yet you have also got a diity.

| as a lawyeflfail in my duty is no excuse for you as a judge to fail in you¥fsu also have a

duty. You also have aYou are there for the purposes of doing justiéad I'm I'm only drawing

to your attention the fact that this is one of the aspects that youmkek into. If you feel that
employer should do it what are you saying you're saying let the employer agknahé.will do

it. The question | ask is why do you need the employer to ask you to ask? Why can't you on your
own realize that it is a morauty of yours why moral a legal duty of yours to find out really
whether the man is entitled to full back wageke's asking for full back wagess he entitled?s

it for the management to say that or for you to consider thaw?only telingyout oday’ s t opi

isempl owighes!ls am putting t o yoTheBmbleyerewishthaiyoer ' s W
also would exercise your judicial might before Simplicitor granting reinstatement or Simplicitor
granting back wages because even today whenwhsalgs the onus is upon the employer to prove

it is not taken away the one aspect of the matter which is, that the employee is not entitled to
wagesif he has worked elsewhere. Can the tribunals you are the fact finding authtoityare

the final authaty. Can you refuse to look into thaspect?’ou have to look into that aspecta

ya i'll complete.I'll give you a chance.
Participant: When Cross examination is going on at that time presiding officer cannot speak.
Jamshed CamaWhy? Who said?
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Justice Chandru: No no no Presiding officer can not give in the issue about the equities. Presiding

officer cannot give a hint to the either side

Jamshed Cama: | deal with that in my opinionyhat you can do is in the question of back wages
evidence haso be laid. It should be laid worker must at least make a statement that | have not
earned.Now on thatt is the onus upomanagement to prove as a Supreme Court now says it is
the management must lead evidendéethat point of time what prevents tnethe judicial officer

from asking the workman ke yes you also shawhy should you rest only on the fact that the
onus is onManagement.Onus is on management true enougbt you also in my respectful
submission as judges have a duty to find out thté.trAnd in the process of finding out the truth
would propose personally feel that you all should be asking them the workman also ke yes for
fourteen years you went out of employment you tell me also management is doing its job is trying
to best to saput you also tell me now how did you survivéfhat did you do?You could always

ask that questionAnd in my respectful submission you should ask that quedtisten | have

never believed in being scarédvalk into a court.l argue what | think ighe right thing. As judges

you all have an obligation to do the right thing without fear. What is going to happen? High Court
will say you are wrong. Why will they say you are wrong? All I'm saying is onus is upon
management nowkollow the doctrine Don't don't don't disobey Supreme CouBtit at the same

time ask the workmanBalance the equitiesLet me tell you now all very well this court sitting

in Delhi to say onus upon managemeBtit do they really realize how difficult it is management

to find out how does management find if fourteen years, what is management doing for fourteen
years. And for fourteen year do you as tribunals really really really believe they've done nothing.
Do you honestly as judges believe ha has done nothing foréoyears?If you don't then should

you shut your eye or should you time to make an inquiryd my suggestion to you see | can tell

you what to do.l can only make a suggestion to you that as tribunals in my opilfion.have an
obligation to find outhe truth. Follow the Supreme Court, put the onushmemnagementBut also

don't sit on that and try and find out the trutind is there any particular reason why you should

not ask a workmanWhy should you not as a workman?

Participant: Allegationsare illegal.
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Jamshed Cama: See if you but then in that case, in that case.. Allegations are always why only
you.. Todayl tell you there are allegations against Supreme Court judges but are they not doing
their duty?

Participant: They are immune we aret immune.

Jamshed Cama:So then then lookit's alright, you have to have the courage to do what is
right. It Is very easy to say that I'm going to do the wrong because I'm afraid to do theroght.
have taken judicial oath for the purpose becaosenant to do justiceAnd you cannot do justice

by being afraid like this you do the right thing what is wrong in asking him? What you see if you
were to ask the management this the chances of corruption allegations are Wpheare you
doing askinghe the individual workmanAll you're saying is Show me how did you survive all

these years?m sorry. If you are scared its a different issue.
Participant: The judge cannot sit as a silent spectator.

Another Participant: Yes yes that is the glgement of Hon'ble Supreme Court that judge cannot
sit as silent spectator, he is an active player of the proceedingeantust participate in the
proceeding. It is said by aaa Hon'ble Justice Pasayathima Habibullah'scase.

Jamshed Cama:Thank ya I'm I'm guessing judges have a duty also and fear is not an
answer.You have taken an oa#noath to office.

Participant: We were just discussing the practical problems

Jamshed Cama:| agree. Believe me there are practical problems at any l|efekhe
judiciary. Doesn't matter do th®o, Do your duty. Do your duty according to youig your own
conscience.You see you havedustnow when you have judges of the Supreme Court who are
either pro or anti managememZhen judges of the higher courts why Supreme Court loaded even
High Courts. When they are pro and anti.call | called it the judicial aa aa what is the word |
want? Of the.. It's not financial corruption bytdicial corruption. if | as a sitting judge of the
apex court have a particular philosoplifyl believe that all managements are rightll therefore

Struck down every workers cageis judicial dishonestyt is not financial dishonesty.
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Participant: It is modern realism according to Dicey. It is modern reabswause whatever the
impact on my mind or gather from societthat is that philosophy depicted in my judgement that

is modern realism that i®hjudicial dishonesty. That ishat dicey say in jurisprudence.

Jamshed Cama:l' m sorry; I'll tell youthe difference according to mé&he difference is realism
means it will color your thinkingBut you have an oath to the Constitutidrhe Constution does

not say that it is pro management or pro labor the Constitution demands as judges you take your
philosophy into court by all means because you're a human being you're bound to but when you
decide as a judge, in my opinion you supersede théityan do what is rightl remember a
particular judge once telling me he says |ddkave a discussionlf there is a discretionary

order between management and labor | will go with labour fair enouljimt's an acceptable
discretion. Because as adulbd he feels ksociety requires a protection of the podretif there

is no doubt and I've seen judgments which have been culleracils are wrong in the judgment
why? Because a judge wanted to reach a conclusion in law which he could not reamlt with
changing the factsThat is judicial corruption, Intellectual, intellectual corruption.

Participant: Sir but you cannogeneralizat.

Jamshed Cama: I'm not I'm not generalizing iArre babal'm talking about your case and I'm

not talking general

Participant: Sir | tell you in one of the recent judgement of Hon'ble apex court on 1st July
i.e Ahemdabad Municipality v. Raju bhargerein last para Hon'ble Justice Deepak Mishra wrote
that it isbounden duty of the labor court labour courtgedo investigate and find out the real

truth and facts of the matter.

Jamshed CamaT h awhat$am saying. That's your answém grateful to you.I'm just saying

it individual | concedeNot every judge has the same philosopByt when you aa Judge siand

when you consider the law you will have your own particular you're a human being you have your
own particular belief in what is right and what is wrofut you have to suppress that in favor of

the law you have to say that | believe thretnagement is always right but the law as it stands

the worler has right in this casd@hat is what we expect from the judiciar’nd since you all are

as | said the most important part of the labour hierarchy of juddpes.is what we expect from
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you that is management's wish from yddow. Sorryl * m a | moal'si almadtaone.Now
Settlementsthe higher courts always tell us settle it, go to mediat®emebody today suggested

it. And | think the very good idea encouraggttiement.You know there are times when judges

will keep quiet and not speakBut those are the time when a judge would just give a gentle
nudgeke bhaigo on. This is this this is thisWhy don't you consider this go and talk about it
come back after 2 days and telé. You might encourage a settlemef®o a settlement is always
preferred to an awardn fact there's there's a judgment that says that a settlement arrived at just
before an award is passed is a settlement who supersedes the award. There'll bé pasaedr

So therefore all | amauggesting to you isl'm giving you the management's wish liste expect

and request that you all will act without fear that you will also look at the management's point of
view, that you will not always see the labasiright a management is wrongpu will not always

flatly grant reinstatement and back waggsy will apply your judicial minds. Please remember
one one fundamental that the goose that lays the golden egg is managdararement is not

always right butorrespondingly management is not always wrofigank you very much.

Nitika Jain: Shall we begin with the third sessiofhe third session is relating to problems faced

by the Labour courts and industrial tribun&l/hat we have planned in this sessie that you'll

be divided in a group of five, each. Two groups will be there that will have four four éach.

we would like you to see the functional and the institutional problems that you all face in the daily
process of the labor courts and indiagtiribunals. We would request you to choose one group
memberone one leader who would speak on behalf of the group mem¥etswill be sent to
separate rooms where you will have computeut put up there you can use the computésu

can make a pmer-point presentation or jot down your point whatever you have to say regarding
your problems.Further we have chits prepared, there are five, there areelatisng to the room
numbers,room numbers one two three foulVe would request you to choosiee chit and
whichever chit comes up to you that will be the groujke if it's group number.If you have a

chit of room number one that will be grouphat would go to room number ongo there will be

five people who would go to room number one vgets the Chit of room number onés That

fine? | would also like to request you to give a big round of applause to advocate Michael Dias
and advocate Jamshed Cafa.Sir on behalf of N.J.A | would like to show my gratituddank

you sir for sparing gur precious time and giving us your valuable inpitease have a big round

for applause for both of thenfror the team one will beTeam One will be accompanied by Sumit
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Sir, team two will be accompanied by Milind team three will be accompanied lay Amd team
four and five will be accompanied by us. So you may choose the chits first and then we'll proceed

for the third session.
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SESSION 12

Nitika Jain (Law Associate)Welcome back.You all are requested to make yquesentationl'll

ask, I'll request group number one to come and make your presentation please.

Participant (Group 1): Good evening Respected Sirs and their friefitiere are many problems

which we are facing. The firgtroblem is delay in gettingont i f i cat i on. Il n Del hi
problem because general notification is issugdt in some states, some of my friends say that this

is the problem for one month or two they don
Notification for ppwer underconferring power. One or two months depend upon when the
government sends notificatioBecond problemThe reference are being sent by the government

with without any documents and without complete address of the pa@mserally I've marged

the reference contain the address of only the unions and many times and it comes after a long time
union office is shutSo we are not able to contact the worker and the reference has to be returned
back and award is to be passed incomplete addresdaandhents. Then there is a problem of
summons, serving the summotsually what happens in in reference cases we don't have any
parties and we have to summon both the partAs® in Delhi particularly most of the workers are
residinginthe NCRarealwi ch comes within the jurisdiction
have any power, any fund to send the summon through speedWesion't get reply of through
ordinary serviceand the District court concern couldn't send any replySo we argust unaware

what has happened to summon sent by us and it takes a long time to solve the préblerat |

propose is that the labour court should have an Independent service apeicgould serve the

parties. Then there is a problem which everyoséacing, lack of stuff, usually we are always short

of stenos particularly and other other staff also due to which work hampkesn one one of the

biggest problem which wkace are the the parties those who presenpénges are not qualified

enoudn. On the one side there are union leadersthack is no qualification to becoming Union

leader. Even those persons who are five class or seventh class pass they come as a union leader they
don't know what is the evidences of the codihey don't knowhow to do the evidence andhis

goes in waste. Poor assistanéad this. This also also related with poor poor draftirigpor poor
pleadings. Nothing is mentioned in the pleadings and it is very difficult to ascert&iat is
happening.One more mblem is that the reference which the government spends most of the times
they are generous centralized copy of every things, they make one single Singl&tamperly
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framed, do not reflect the true dispute of the parties. Tthen,there i$rivolousapplications by the

parties because they want to delay the matfEinss is the problem which is thank you
Justice Chandru: Group no. dook.

Participant (Group 2): Good afternoon SirSir as already mentiondxy my colleague, the termes

of reference are not happily wordedcause there are so many mistakasthey do not truly depict
what the claim was or what the dispute was because the law says the court cannot go beyaind that.
the matter incidentals there t80 therefore it is nessary that all these labour officensthe labour
commissioners ar8ensitizes, sensitized s&ishow these reference are to be maBecause it is a
very serious matterAs my learned colleague has already mentioned names of the parties are not
properly depicted. Sometimescorrigendurs are acquired. | have two matters in which
corrigendumis yet to be received after two years petiloely don't pay any proper attentiof.he

court is helpless | cannot ask the labour commissioner to appear or file subwrrigendum.|

have limited powers. When the reference is madkeis the duty of the responsibility of the
government to apprise the parties of the making of the referduteas my colleague has righty
mentioned that in Delhmany workers are fra N.C.R. area or from UP Bihar, they come and they
get employed and then there is an industry displbey give there address sometimes to the union
tradeunionBut s omet i me Sowhataver riotice is givenibyltlee.union or the complaint
is submitted by the union to the Labor Department those do not contain the addresses of the
workman. Now what thgovernment will do is the they would mention only Ram Lal Son of
shyamlalCare of the Union addressNow when that reference. First of all it iset duty of the
government to send a copy of the reference on the palttisgifficult to say whether they actually
serve the copy on the parties or not. In some of the cases management nevertagpagam
difficult. Than it is the part of the oot how to serve that managemeBut where the address only

of the Union has been given by the trade union to the governméecomes very difficult to serve

that notice on claimantWhen, when | took ovel started asking for the mode adopted bg th
government in service of thetice. Then tell me what you annexed to your referetive,copies

of the record depicting mode of communication method adopted bySmuhey have started
annexing the reference, copy of the registers winidicate thatn some of the cases the copies sent
to the claimant by post, by ordinary podtiow can | say that OK on the basisHe must have
received thahotice which was sent in by ordinary poSometimes that it was delivered by hand
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but those entries do nbear signatures of any persddo this is the main problenWhat it leads to

is that when reference is received and it S
notice is to be issued or not in test of this is required that we shoué&ldssit notice. So that
reference is not..answered.In this way that none has appeared or filed a cldins. very difficult.

As per the reference management and the claimants are required to appear before the court within
fifteen days.But when sevice is has not been effected in time how they can file claim within fifteen
days. It is very difficult. Now the next question ariséd issue court notice to the partieBirst of

all I have to issue court notice to the claimants only. When adafrédss claimant is not there | have

to get served upon the union. Now the next difficulty arises the trade union has been served but still
they do not file the claimThey say that we have sent a letter to the claimant at his address of U.P.
which was neer provided to the courts. Now the claimant would come to know of that letter after
thirty or so many days, he may be busy in his own work in his own fields or somelivhereomes

to know if he is telephonically informed by trade union then he wouldecm contactHe would

be told OK your reference has been made now we are to prepare aNawsee that the fifteen
days’ time it is not s ufSbordinardyrwe havertoossue i eourp oi nt
notice. Now court notice in casef trade union, sometimes the reports are that yes trade union office
was found lying logged, they have shifted from this place and gone to some other address and that
address is not availabléNow how to serve that claim who was represented by the tiaas. |

cannot call for a report from the Labor government whether any Union is available dkgah

the claimant suffers on that account because the address is not av&lksieleence has been made,

time has already started. So oncebmes up vth the claim.| will take time my lord because these

are very important issues I'm highlighting. That's so so kind of @nce the claimant contacts the
authorized representative claim is prepamddw as | yesterday pointed out my Lord that sometimes

the claim is required to be verified it should bear a verification clause, sometimes it is not verified
at allbecause it does not require verification at Blave not been able to understaidit | became

wiser yesterdalie hardly matters whethétris verified or not because the claims are so drafted. My
colleague has already. These are not drafted hapfitylet claim is receivedNow its copy is
required to be sent to the management by the claimant hinidedf Rules so provideNow how

the claimant would send it. What mode he wohkl would just deliver the go to the management
establishments personally or would he send it by post or by registeredSppgtose he sends it by

registered post.Then | ask him OK then provide me the recdipproof thereof so that | may see
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that you have taken your steps for dispatch of the copies to the manag@&eneither he has

placed on record all those copies, the postal recéijov the question rises on the next day the
management does not appekiow | am to be satisfied that management had been duly sdfved.

| see the general clauses act they say that if you send a notice by registered post so it is deemed
service. What procedure then | have to follow is that | have to issue a court adiiegrtanagement

to ascertain from therke gentleman whether you have received this notice or ifoyou have

already received notice then fide your written statement within fifteen day&gain this difficulty

of service on the management of digpaof copies. Sometimes | have to ask the claiméaatf

you are able file registered cover so thahay send it. If you will send it the management may
refuse but if you have a sense of this Cdahen perhaps they may appear because it would be
acompanied by a copy of the process issued by the ddeitannot take your claim seriously but
accept it seriously when it is accompanied by court's noBcewhat I've found is that whenever a
notice is sent through couhey generally do appearBut whenever they send directly the
management does not appear at dil.becomes very difficult. Now this service is complete
management comes and file a written statement that isBDiKthe problem another problem arise

my lord in case there is one claintar two or five that is OKBut there are claims with us in which

one fifty two claimants are therén the reference one fifty two claimantiswill certainly take time

to dispose of the claim of one fifty two claimanBecause they say that yoaue to file only one
claim.But some time | suggest that why you file separate claosthat every claim is disposed of
easily and quickly.Some people agree some don't agiet again the problem is every judge is
required to give some units at taed of the month or the end of the quartsiow my lord what
happenswhat happens if | dispose of that 152 two cases, claintass. I'm given only three

units. If | decide a case of of only one person even then I'm given three @utsvho will tale

pains to take up the matter of those one fifty two claimalBezause each claimant has to step into

the witness works and depose. The judge would be reluctant Honestly speaking | wrote, | made a
request to the Honorable high court with due regdeddease award more units aases in which
number of claimants are much more so that | may be duly adequately rewBundedth due regard

that references was rejectedlo these are the problems being faced byaaelhi my colleagues,

the other membesr One of them has submitted that whenever matter r e manded by t hi
high court. A writeris there that you want to dispose it of within three months or four month or six

months Either thematter remains pending before the high court for so gaags. Sometimes what
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happenswhat Sir, generally the record is called by the High Court and gone through some time the
record is not called it depends upon method to method whether reqeqlised is required or

not. So whenever the, the directionsa n’ t , there i1 s a stipulation
required. When the order of remand is received backlves¢ required record has been destroyed in

the meanwhile because it had been sent to the record room. Now there is akudheerother pait

there will be a difficulty of construction reconstruction of the recdrden we have to take
assistancenkibaatkar rahahun main jo mere group ke member haem representing thenNot
Punjab.My lord unequal distributionMy other colleagueHe has said that this is there is a case of
unequal distribution. One judge is having jurisdiction of only one disfFioere may not be so many
industries. The othert h a't Hon’” bl e judge has got anot her
industries. So many disputes.So reference is made to that court the number of references made to
that court is higher than that judge. If one judge has got 3 districts so the number of pendency is
much high. So this is an unequal distribution. Labour Commissioner casythe power to transfer

cases from one courttotheoth®&ut as regards districts are con
exercise jurisdiction to see that there is equal Jurisdidiqnal distribution of work. Then another
member, my colleague saillat in some of the states there is no mediation center where labour
courts are. So incase mediation center is not there the learned judge cannot exercise the power to
refer the case to mediatiolm. case mediation center is not there all those laboulrfavie to go to

that place where the mediation centerT$is is another difficulty expressed by hinithe another

point was my lord pointed out that the labour courts ameler the administration of the
government. We are generally under the admirasiton of the governmentWe are under the
administration of the supervision of the high courhey say that employees provide to them in the
labour courts are temporary employed$ey are outsourced employeeSo they are for limited

period. Then tke work suffers why not to appoint regular employdésgese were the views of my

groupmy lord. Thank you very much.

Justice Sujoy Paul:Whether group 3 is also from Delhi? What is approximate pendency in Delhi

courts?
Participant: 14000, there are 9 uds my lord and 14000 cases.

Participant (Group 3): Respected my lords and my colleagues, judicial offic&s. our group

consisted of the judicial officers from Punjab, Bihar, Himachal Pradesh, Orissa and Rethia.
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difficulties experience by thauglicial officers in these states except Pungkhe lack of proper
infrastructure. Because we are under be government, so no sufficient number of staff is deployed
Lordship. The vacancies which fall vacant they are not filled up immediately I T infrastructure,
thecomputer facilities are not theaff is not properly traineand the suggestion of our group was

that the training should be given to the staff by the respective Judicial Academies of thEhsede.

are no in some states no expeceshstenographensave been deployed in Kerala and Oditteae

IS no building of the labor Court they have rented accommodation has been hired for running of the
labour courts.And no proper library, books and labour journals are th€hen the otheproblems

are from the advocates apdrties to the disputéel hey take unnecessary adjournments which results

in delay. Sometimes the documerliise muster rollIsg.S.I registers they're not being produced by

the employedespite specifidirection giverto them. Then there is no process serving agency, even

Nno process server or post of process server is available in Labour cAadsfrom Punjab my
learnedcolleague has stated that he has got no problel®.has got 2 stenos, one reader, one
recordkeepers, one class letter, two Clerk, 2 peons, 2 ushers, one drivers and he has got a four the
vehicle,proper library facilities thereAnd three AC's are thene his court and one A chambers

and proper government asomodation is available to himhich is earmarked to the officers of

Labour Court and he has got 2 gun.
Justice Chandru: So you suggest Punjab model should be adopted?
Participant: Yes yesyes. Thank You my lord.

Justice Chandru: Group 4

Participant (Group 4): With the permission oH o n ’ dighitarieson thedais| am expressing
some problems of my groupMy group is consist of the judges came from him MP, Guijarat,
Maharashtra and Jharkhand. There are several problems which judges are facing that arg suffici
staff are not provided some staff are prodded but they are not skillful and tr&loexhending no
funds are provided to dday to daywork of the court.Just like for purchasing coolers, almira,
furniture, articles for cleaning the coucgurtroomtherein. In some states like in Maharashtra no
independent courts within the buildings are available for housing industrial and labor Saourt.
proper accommodation is provided for judges. Even in the d&dmribasic amenities like the the

urinals are preided to the in the chambers of judg@é#e used to go to the urinals of the litigants
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and since last more than ten yea®ufficient library is also not provided and there is no fund
therefore we are not able to purchase the law books, joaméi® maitain the library properlyin

the state of the Madhya Pradesh no computerization in courts of some cthatefore they are

also facing problems.Some advocates and union representatives adopts frivolous practice by
making falsecomplaints against psiding officer for getting the orders on their wish. That also cause
problems to the judges and most of the complaints are taken by the superior authorities and
the..the the right to hear it also not provided to the judges most of tiflesmediation ceter is
provided to the labour courtAnd industrial court therefore we we constraint to send the matter to
the District Court for mediation process. No machinery is provided to execute the order of the
court. There is a delay in approval of award by #ppropriate authority of the governmemost

of time unnecessary adjournments are made by the adequacy that also cause the delay in dealing the
judgements.All these are the problems facing by the members of group number 4. Thank You.

Justice Chandru: Group 5

Participant (Group 5): Good afternoon.My lord at daisand my friends.Some of the problems

are common whiclyou have already narrateddon't want to take muchmuch of time for that.

Before coming to the labor counivas special secretaty the governmentDealing with. Drafting
legislative drafting litigation justice et€®dne of my friend from Delhi he pointed out that there was
delayin issuance of notificationWhen | was there in governmern@ne legislator raisethis issue

at thetime of Rajasthan Industrial Dispute AmendmBillls and he he specifically pointed out that
labour judges arsitting ideally for two months three months or four months and they are not doing
anything. Then the minister in charge he asked what whdtassblution? Principal secretary was
therel told him that as soon as the High Court proposes the name you you propose the file of granting
of power to that judge immediately and as soon as he assumes the chair of Labor judge he'll have
the power.Same wa adopted thereafter in Rajasthamd now now as soon as the name has been
forwarded by the High Court for posting as labor or industrial judge in Rajasthan a simultaneous file
has been initiated by the Labor Department and before the joining of thejlage in labor
courtthis problem is solved and he is having that envelope of power. So its a very simple procedure,
it has to be adoptedt's a very simple procedure and this we have sold in assembly and we had on
the floor of assembly there was tktsitement.In answer to that that legislato¥.ou see on earlier

| wanted to speak on Mr. Dias few version. agr ee wi th Hon’ blthereisor ds hi
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stiff registers in the society about any change in the procedure, or method gaitth toany law
concerned. | have seen myself there are 80% opposititegisiative assembly while passing
throughfive bills four Bills wherein BJP was having 163 members outved hundred and eighty
percent of they are opposing But the bill was secondebecause of captive, it was not not of public
opinion. When the bill is presented to the house first first argument is whether this bill be sent

to no public opinionAnd because of majorityThis, this has been disowned. They say no though
majority of them want yesBut even if in view of the majority they say no anywéyRajasthadi'm

not talking about Rajasthan because our group we have members from Karnataka and
Andhra.You see.There are few common problemd/e have pointed out thosaly. In Rajasthan

we are court of the statéAnd there is no control of high courDurs are on deputation with the
government and it is the duty of the government to foster &s. are being fostered by the
government.And rules especially applicable special secretary to government they are applicable
to us. This is a simple procedure in Rajasthan bfeg| that is better best way whereais an when
government appoints anyom®d even government must write in the order that all facility made
avaiable to special secretary to the government they will be available to industrial judge or labour
judge. That should be the best solution for facilities are concerned because you see I've been
provided with a taxi car full time taxi caGovernment is pagg twenty seven thousand rupees a
month on that taxiChauffeur driven taxi I'm having a chauffeur driven taxi. My court is the oldest
court in Rajasthan which is which is the first court in Rajasémghlater on this the work has been
bifurcated to othr courts. | am having the jurisdiction of CGIT alko, m havi ng the jur
appellate authority under the SO order Ac¥ou see after nineteen eighty | decided four
appeals.Though I'm elevenm having tenure of eleven montiWe feel that thee is inadequate
inadequate buildings as regard to to labor courts are concerned as majityhafve pointed out,

lack of IT Infrastructure, because | feel that in days to comMé& want the Labour Court Jaipur
should be a paperless court and we argingpin that direction. We are searching forSince |

am. One of the members of Free Software FoundatioBo | don't want to buy any
software. | thoroughlyl don't want to buy any software because | feel that all the commercial
software guides men wiess free software is guided by menhere is a big difference between
between two.So there must be IT infrastructuré® infrastructure will help.Thoughln my court

we have sufficient number of computers and everything is theaeequate stafft is there because

you see the this coupisically belongs to governmert.is quasijudicial function. It's not the pure
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court of high court.Now this agree to this proposition that high court should control this because
else. This this. This will again be mess and it beca@emess.Because you see ifif law has to

speak it will first speak against lawyer and as and when High Court control it you see it will be rule
of lawyers onlySir apne present kaliya maine app mujhsgrashnapooche naskebaad.Sir | am
presenting my point of view you presented | heard it, have the patience, and have the patience.
Patience is the first and prime thing for a judgetrained staffThere are staff which are being
recruited as peons and later on theypoenoted because there is bottleneck in labour cdimere

iIs no scope of promotion.So from lower category they are being promote8o they are
untrainedfPoor Libraryl don’t think in Rajasthan that is a
outthat there are not enough funds for librdmyy want library. And one of my Kerala friend pointed

out that there itack of sufficient funds in Keralthis.

Problems in adjudicatiopou see] * m a ma st eaourt projeatisanl @aint youf out Ehat

present there is CIS At the time of raising dispute, workman to give personal particulars (as KYC)

in his claim and file all the doenents pertaining to the disputelanagement to submit all
information and all the documentSonciliation Officerto forward all the documents with failure
report along with the referencBut as and whei.1.S. two point zero is implement it all labour
courts and tribunals will beovered in the second phas&nd in that casén that case as soon as
acase is fileda necessary S.M.S. to be generated and that will be sent to that wakdtnthe
representative of managemerithat your case has been listed on this and this date, you case has
been adjourned or your case your your this proceeding has taken plamgér icage So in that

case. Like in bank. | suggest.| have read almost four or fiveCountries procedure. Whehere

was a strike in Rajasthan that was for 65 days for whéneiidigh Court has called u#&nd they

said your lawyers not appearing oahlalf of stateWhat to do now?Zhen we suggested that you

have some kind of ruli@r litigation in person so that any person any individual want to come to the
court and if he want to file a case or defend there must be a help desk or coun&etidinse can

be assisted this procedure has been followed in CaliforBi#. in Canada the procedure is the

best. That is any aggrieved partyContacts his lawyer dris representativeThen he makes a case
serves a notice to the other, other reply tolitere after they exchange the documents, thereafter if
they want to inspect eachAnditthegifrtieswant o gotorAORt t he
they settle that they'll go to ADR.they don't want to go tADR they decide OK we have to go for

adjudication then they file the case before the registry of that court and then after at that time they
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decide the datthat we are going to file. Both appear before a registry they file an after preparing
the file the case goes to court all pleadings areptete. Now it is for hearing. If you go through the
rules it says within 6 weeks of receiving of reference court must post for hearing. Howt dxeuld
unless pleadings are completed and pleadings are basically delay in disposal?
And it should be. And our suggestion would be as the dispute is raised before the conciliation
officer at that time the workman should have filed his case, all documents they be served to the
management, management must reply to that, must must take all defenses, must submit al
documents then there must be an effective conciliation failing which the entire file, entire file along
with failure report must be referred with question of reference to the cbhig.should be the best
procedure as | feel so.Then there was one gstion. And which majority of you agree that a
reference. At that time of reference the conciliation the government must inform to the parties by
registered post with Alhat we are sending the reference to that Labor court yorequéred to

appear witin 30 days. There must be embargo of two weekgou must appear and file your

claim else courmust fix a date that we are serving you notice, failure which it will be decided ex
parte. Unnecessarily dragging would not serve the purpose.

Then Tenure anthcilities to PO, there must Béxed tenure to PGEnough facilities to PO, some

say there must blndependent caRersonal staff like peon at residengeaining and refresher

courses at regular intervals to update their knowledge. Thhakk you.

Justice Chandru: From hearing all the groups.The problem appears to be more or less
common. So we can always say we are not aloBerybody's having the same problend

there is no ideal situation in this mattefhe other all problems are notsirmountable. Some
problems can be solved ireasy method, some problem can be solved in a circutettsod. The

first objections or problem faced by the officers is regarding the terms of referencebgivies
government.Now you know most of the refences are only two year dispute there are hardly five
to ten percent are collective disputBo the problem of reference mostly in collective dispute and
not 2 yearispute and in two year dispute maximum they can say that whether non employment is
justified or whether the dismissal is justified. If not, what reli&@ there may not be much problem
and in some of thetates like Tamil Nadu, Andhra Pradesh, Karnataka there is a direct reference
procedure has come in respect of womployment.As soon a the conciliation report fails before a
labour officerthe party is expected to file a claim statement along with the failure. So it is labour

court whichassignghe ID number and sends notice to parti€e. the question of any conclusion
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doesn't arisdecause like a suit the plaintiff appears before the cdiike that here the worker
appears along with the conciliation repdithetherhis pleading are not satisfactory Mot very

good that is not our concerfihe first complain comes from the Laltberefore yowassigranumber

send a notice to the parties. In respect of a collective dispute the reference there are two judgements,
the earliest judgement w&tate of Madras v. CP Safdi53 SC, the reference by tiMadras
Government saithe dispute btween all theaters and workman of Madras city, all theaters means

at that time there was about 35 theaters in Ma8ioeall theaters and all workman of the Madras city
theaters. Then themanagemenobf one theater represented by some Prabhat cas&aftip He
challenged the order by sayingdtoes not indicate the names of
referenceFor the first time such matter came to the Supreme Court and S@atitde order of

refer must indicate the mind of the government as toavbdhe parties involved in dispute, Labour

Court and tribunal can find out what are tparties. But there is no question of a reference being
vague on the plethat all the names are not mention&ah the labour courts will identify the parties

to thedispute. Under Section 10(1) the government will have to only indicate its mind that this is
the matter which goes for adjudication. Under Section 10(4) you are bound to answer the order of
refernce and any incidental matter thereto. Now this is thguddgement. In 1968 iMinimaxxthe

court said you should not approach the order of reference in a manner you should have all the
attendant circumstances including the pleadings of parties to identify the list between parties. The
reference is only ongentence, whether the lock out is justified or not or whether it is a case of lock
out or suspension of apprehension? So the part
argue its a case of suspension operation. So from the pleadings ahdrame issues you'll
correctly come to the conclusion what is the list between the parties. Therefore there is no need to
crumble about the order of reference being very cryptic orapmtication of mind. After the parties

file the appropriate statemebhecause the reference is not made in one night, the reference is
proceeded by conciliation meetingsd theras a conciliation failure report aridere are two failure

report, one is @onfidentialreport and one is a open report. Under Section 1B@ig is a open

report given to parties so you can always ask the parties to file the failure report and more often both
the worker and the management file the failure report also and corresponding between parties before
the conciliation officer. Thereforeig not such a difficult process that the reference orders are very
vague.As you are mentioning is not clear that it is Xerox copied.hat is a different issueBut |

will tell you in respect of a collective dispute the reference order is also Ipedbiis the GazetteSo
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you can always. In our state the government sends a free copy of the Gazette every week to the
labour courts.Therefore if you are having doubt you can refer to the Gaz&#t¢o what is actually

the reference?ll the referenceare Gazette for the reason the the an adjudication process starts from

the date when the reference order is made. It is for the purpose of making a strike illegal that is
during the adjudication workers catatsPThgaay on st
when the order ofeferences made. When the adjudication does ends? The award is published in
theGazette in 30 days have el apsed. Therefore di
therefore there is a colonial practice of |ging both the order akferenceas well as award in the
gazette. It s o fernpjoymentn throcigh s aglispute f that npponedure has
beendispensedvith but in respect of collective disputee whole procedure continues because the

act says so. Tithen the next question which is mentioned is regarding the summons. Now the
summons, yougrievance is that enough stampage is not given or process fee is not given. These are
the two grounds. Now rules can be framed by the appropriate governmentb# rsommended

by High Court, it can be initiated by the labour court or sometime you can even have a labour bar to
make such request to the government. Now under the information technology Act everain e

notice is a notice. Therefore most of the ng@ments will have a email ID and suppose under the

rules the government says the notice can be send by email that takes away half the work. With
reference to workers the stamps not be provided enough. The In Tamil Nadu what they do is they
send it by ordiary post, the first hearing they send it by ordinary post and most of the time the
worker who is following the order of reference will also see to it that he get the order and then come

to the courtNow in the first hearing if there is no appearance thenmethod registered post is
resorted to by the court. Therefore the court
appear then notice is there then management is also told to send a private notice to the party that is
also we can pass a appriate order.And and you can also resortémail notice and in cases where

Union address is given more often in individual displibkey give the Union address because the

union leader for two reason.. Worker may not have a regular address mosthethegrant labour

so the moment he leaves the job he goes to the United States. Therefore the address is not there
therefore the union give the address. There are some union leaders who out of vested interest they
don’t want t he worHelkkeeptewerythireg with the uniorhoffice gtsels 8ome o
secrecy is maintained in those cases you may not know the worker address in which case when the

term statement is filed you can ask the union to furnish the address of the workéfrelsver the
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permanent address or temporary address. There are several cases we found after the award was
confirmed to the High Court the worker is absent, union leader is dead and gone in all those cases
what we did was, We called the labour commissioner's officeneeteld them to find out the address

of the parties and then after getting the address of the parties we directed the High Court to send the
order copy to the address of the workman. You'll have to do some kind chatm®role. Because

of the procedwal lapse party should not fail to recognize or realize the victory or the gain made by

him .Thereforey o u ’ | | have to innovate circumstances ur
labor court, regularlyon the one side mostly regular lawyers are thenethe the other side also

regular lawyers so we take the help of the lawyers saying that in this case worker has not
come. Please inform the Unionand the union brings the worker and also these are some matters
which can be sorted out at the labondan order to save the postage stamps, you can resort to
ordinary post method and thereafter if necessary RPAD and not first time RPAD, that is first
thing. Secondly as some members have suggested the reference order can direct parties to file
statementNow in central governmentf you see the central government order of referénsays

the first party must file statement within fifteen days and the second party also must file statement
within 15 days. There is no question of claim and couméeaue there is an order of reference
between parties and it is preceded by the various conciliation method and therefore both sides what
they want to say and therefore if you see the central government reference that both parties may file
statement within figen days to the appropriate labour court. Now this practice has been there for
quiet sometime but what really happens is no party ever files any claim statement as per the summons
of the party. It is only when order of reference from central governmesttgdabour court and

labour court registers the Id and thereafter sends a separate notice then the worker files claim
statement like a suit and then the written statement is filed by the management. Though the summon
says both must file all documents astdtements simultaneously within 15 days, nobody follows

and you can’t make the procedure as a final th
and after you pass the award you are onley keep
habit of sending it directly, it is a government who sends after passing a GO sends the award to the
parties except in case of remployment our rule says you'll have to exhibit in the notice board that
award is passed then in the register it is writtean copies are sent by ordinary post and not by
registered posfnd the and Justice Sujoy Paul was mentioning in the morning that how when an

order is passed there are too many claimants and there is a saying in English that 'victory has many
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fathers'. A& soon as somebody wons they'll say | am the party. Thisaweshappened in several
cases for exampleWhen the Ganga Yamuna cleaning plant started some of the Industries was
relocated so one such industry was sent to Haryana. Now the workers weretampag
compensation, if you see the Supreme Court order, Supreme Court directed the labour commissioner
to identify the workers and then only disperse the amount because nobody knows the names of
workers and it is expected there can be more than one 8anitarly when we had an award given

by Justice Khalidn the matter of contract workers in the electricity board, there were eighteen
thousand five workers, totalkknd then it happened that there are too many people with the same
name. And too many peole with different name.All that is came. Therefore in the award

itself Justice Khalid said one paragraph as to how to identify the paffilesre were four unions.

So whathe did was he made the superintend of engineer of that particular distriiutienThen

all the four union will send one representative at the district level. These five will identify the
workerand then the method of identification is also indicated, employment detail available or the
identification by the respective union ondily all these methods fails. An affidavit is attained from

the worker and then he is identifie&o this process went for three months to identify arsw it
happens some of the union leaders vileeenselves faking name$hey brought in there brother i

laws, son in law# that name.And then the vigilance police of the electricity board again went to

the whole issueThat is too many disputeBut one thing is clear when the names are not available
there is boundo be many claimants andind it's one thing. Then about this staffl think with
reference to staff, library, IT infrastructure, car all these | think you have to take up the issue to the
government. So if there is no labour bar create a labour bar and make some orderly plead through
them. Many times what the our High Court does i :
they do they make the registrar general to give a |&8ttean the registrar letter is treated as a writ
petition, sucssuomoto writ petition and the chief secraés are asked to give the reply. Then only

file starts moving. This is not in one case. Each year our High Courts at least issue 100 suo motto
writ petitionseven to get information from the governmemhis method is adoptedJnfortunately

you don't hae writ jurisdiction.Therefore you'll have the lawyer association to take up such issues.
And now you have fortunately you have right to information act therefore you caoraskody to

send a RTI quarrwhat happened to this demand that demand. Thergbarean find methods to

get out all these issues including infrastructure issues it has torbeot saying it is not, not a very

serious issueBut point is that we have labour courts few and far, there are many states which are
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not very much industilized And we have Labour Court four districts and five districts and as
somebody was telling about norms, why should we think of only norms, norms are only the
minimum but many judges think norms are the maximuhink that may not be correct because
the labor disputes can be solved in a very easy manner providguityouconscious effortl was

a judge for seven years | had disposed of 96000 cases in seven@aard. which ten thousand
matters are labour matter alonka your, in your group disassionyou mostly concerned with the
infrastructure Funds and the processor methddobody brought the other issues of judging the
dispute. What is that difficulty you are facing®r what is the judicial difficulty that you are facing
therefore i wanto mention only one or two matter I'm not going to talk lowgsterday | mentioned
about Section seven C.lAbour court judge must be an independent per¥dhat is the meaning

of the word independent person? The law doesn't say so and dictionaryt dagsiwhat is an
independent person®hat exactly means® the context of the labor you see was that somebody
may be a union office bearer smmebody maybe a chamber of commerce representhtyenay

not be independent because he is already is feméermention outside the selection
process.Therefore the law said, when you select a parson he should be independent person and not
a affiliation person.Secondly, eme people may have shared companieghose cases what how
do you appoint him wherels having interestsSo therefore they said independdbtit share doesn't
mean anything. For example when the bank nationalizaticame,that case came before the
Supreme CourtSome other judges told the attorney general that we had having somexswne
other nationalized bank which were beforgionalizationthen attorney general said oh no no sir
they are very small share®Ve have full faith in the judiciarySubsequently when they found the
ordinance was struck dawthe act was struck dm. Then the Congress party had meetings all over
saying the judges are having vested interest in bahkey have sharemnd therefore they decided

in favor of the privateational banksSo these things are always there but that is not the Batie.
so far as your conceidrwant to bring 3 incident which happened in labor coilitie first incident
was,therewas a tribunal judge very good maBut then he belonged to a community which was
running a bankAnd that community bank employees broughaetion for wage dispute before the
tribunal and whilghe case was going on, the management of the bank prepared astaitement
and went to the judge for the purpose getting so the judge also made corrddgtnactually the
tribunal judge.He was only advising one party because it is a community bainén what the bank

did was they could have just kept quite in the minutes book they tinateve have consulted the
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presiding judge he has okayed our written statement therefore it can be fiteddourt. And the

workers also belonged to the same community they also got a Xerox copy of the photocopy of the
minutes book and an application was filed the case should be transferred from him to some other
court because the judge was deeply inteckst the casand at that time you know Section thirty
three B, the power of transfer was with the
applicationwith the judge you have to file before the government. Under 33B the matter was
transferred fronthe tribunal to some other court saying that the judge was having interest. This was

a very glaring example.I'm saying a record was availableMany times they may not be
available. Then what happens now in particular ca3éde second case was a judgas a very

upright judge, very honest and vesipcere Christian who belongs to the Circuit efféde has only

two sets of clothedde never take medicine because he believes in thealmiche's such a man and

they have no issues als80 once there vgaa dispute before him there were four unions and we had
that spot inquiry spot inspectiol.he spot inspection when we went we stayed in the guest house

of the managementThat guest house was a old colonial bungalow facing the beach and very nice
locaion andvery nice food was given. So after this inspection the judge came back and told his
wife | went to a very good placdt's a very goodanglaa nice place to sehe seaOnce you open

the windows you can see the s&no the wife asusualsaidwh you don’t t akKe me t
such a super.. so the judge what he did was he
for.. Managemensaidtherethey are always willingSo they said you can come and stay withSss.

when he went andayed all the workers and Union came to know that the judge stayed in the guest
house because thei s i bbak cohtains an entso they just kept quiet waiting for the award to be
passed.Award went against a particular union and thereafter the uiedhd case sayindhey

enjoyed the hospitality of the management and therefore the award is vifidead when the case

came before the High court judge the High court judge made a comment. It is very indiscretion on
his part to go when the case is ggy. Does it mean after the case you can go? That's another
guestion, itis ethical questionBut this is what HC judge said it is very in discretionary on part to
gobut he dismissed the writ petition by saying we have gone through the awdnad noinfirmity

at all therefore we are rejecting the allegation of bidss was the order passed by the single bench.
They went before a division bench and division bench judges are they know how to deal with the
issue therefore the division bench askedlalwey/er,’ When did you know they stayed in the guest

house?'Then they said some ddiefore theaward.Therefore the order was passed saying, 'if you
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know that somebody is bias, the allegation of bias has to be raised at the first instance and not afte
the outcomeT hat i s you can’t wuse it |like a trifump ca
you decide against me then the trump card will be put that's not posBiteeefore the writ appeal

was dismissedBut what really happened wasathman was such an upright man in his life there
was no complaint.Later he became very ill and within few months he died that jutgéjed. |

think mostly because of this allegation against hn.| feel thes@ndiscretionsare not only during

the ourse of the case but eventside.Afterwardsalso you should keep from thiSThere was a

case in Indian Airlines where they went for arbitratiblat a Bombay High Court judge was
appointed as arbitrator and during the pendency of the case this jutlgis anfe was sent to New

York in the Indian Airlines, Air India flight and they stayed in the gudghe Air India in New

York for six days. And the matter was raised before the court andwasmade. Supreme Court

said, it is not enougit is not. It is not required that actually bias must be proved. The allegation or
apprehension of bias is enough to vitiate a judgme&herefore if somebody enjoys the hospitality

of of one party henay not be really corrupt but one of the party thinks &gpehensiorthat he's

likely to bebiased. Therefore it is not real biagven likely would have a bias can be a ground for
guashing an ordein fact this happened in the in the attack ongbreidwarain Amritsar by the

army. A suit was filed claiming some seven hundred thousand against Union of India. Then the
Union of India filed a transfer application transferring the suit from Punjab to any other court in
India.When that matter came Supreme Ctnanisferred the case | think to Madhya Pradesh or some
other place. Where in that the argument was do you do you disbelieve the entire judiciary in Punjab
to say that likelihood obias? The argument of the central government was the atmosphere in that
state is not conducive for conducting this caSe. we strongly feel that justice may not be done to

the Union of India.Therefore that area that case was transferred, inShpteme Court said, 'it is

need not be actual bias must be alleged likelihddaias is enough therefore when you decide a
matter where there is a dispute between the worker and management is so wide you'll have to show
certain amount of integrity and detachmefhtis is a first lesson that you must have. The second
difficulty we had a tribunal judge who was to retire within one wekle. had only one week time

to retire. And the workers somehow approach the judgewas a very heavy contested cage.

a Multinational company was involved, the dispute was a wage dispute Hindeg&nvas the
company. The worker went and got | don't know what arrangerfknsaid | will take care of your

interest. But there is only one week left it was a very heavily contested &sevhat he did was
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he started dictating the order in the catsglf. Monday! Tuesday! Thursday! On Friday has to go

and it was became inconclusive because he has to do some calling work, some administrative work,
and then the dictation became inconclusi@e.in the diary he said awgpdssed in favor of workers

claim proved! Diary he wrote but the award was not re@tlg. stenographer who took the dictation
transcribed, made a fair copy went to his house got his signaBydhe time he retired from
service. The management came to know that something is happéricause a judgenusually

dictating five days in the open court no other work is.. So they filed an application before the
successor in charg&here were no tribunalsChose applications was filehying we want to know
whether the fair copy of thenard is in the bundle or noSo that successor gave a letter saying fair

copy of the award not find at the fildf you see the section under the under the IDileeaward

must be signed by the presiding offic8o far as the High Court is concernéd is dictated and
tomorrow | am not in the post bam dead and gone then the registrar can certify this was dictated

in the open court and this is a judgemefnd it is valid. But so far as a labour court is concerned

it must be a signed award cop$o on a very technical ground High Court quashed the award. So
the entire loused labour was sloshed by the this mistake that the award is not signed on the day when
he admitted office. So these are all minor things which you'll have to keep in mimaatdly what

is important is the question of ethics that we are dealing with the a very very a very very strong and
sensitive dispute between parties therefore fairness requires there must be no the the justice not only
be done but also appearstobedoriea t * s ®enoed issue & that the @edi alterm partem

the other rule which i did not hold it applies to all judicial officers and therefore when you talk about
problems, you must also think of problems of this natdieat how to be a faiudge? Why why

why civil judges are asked to come and g@/hy the bar and the government never agree for a
labour judiciary? Is because in this area one a Man is appointed for 25 years, he'll become a labour
judge or a management judgeHe c an’ t ed ateall sohbath gides want a state of
uncertainty.Somebody comes and he's bad they go and make representation to the High Court and
then he’s three call ed. Somebody is not I|iked
his back. And becausefahis these notification gets delaye@®nce a proposal goes it goes to the
labour departmenit goes to some other department and they'll have to see whether you are qualified
or not and then finally when they give order there is a gap between ome nranths. There are

some cases where six months gap was there and a writ petition was filed by the association and then

finally Government Issue order. Now these uncertainties kept because both sides wants a
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destabilized judiciary not a regular judiciarihereforeevery time when a civil judge comes he

starts learningyVhat is a worker, what is a industkyhat industrial dispute, What is 10(1¥/hat is

11A, what is 33C(2) bthe time he is very familiar then his term comes to an end. One judge asked
me,one senior judge asttene, Sir i can understand non employment issue. This bonus issue is very
complicated, why is that they are referring to us?dAte runderstand at all what is a bonus dispute.

You now say add add add add then you say deduct dedlettdévhen to add wheto deduct we

d o nkhow?Why don’t you send t Ipartg?This istatgmerta@pareéntty s o me
madenot knowing there is a provision under the act, you can appoint an expert to advise him. In
how many cases you appoint el Suppose you see there is a a accounting procedure, appoint a
chartered accountant, if you see some other area where some work norms to be made, some textile
appoint an expert to go into the issue, Whether houwntterstandhis issue. Therefore the IRct

is conceived in such a way, it is not as if you are helpless. The only thing is you never exercise
power. Suppose you are hard pressed for time the Act provides for appointment of commissioner to
record evidence How many cases you appointed commaisers? There's a power in youNow

you say ldon't know the address, they're not sending W' can issue notice, compel attendance

of any officer of the government. Ask him to produce the GO i@, can compel him to produce

the corresponding filérom the commissioner's office. Therefore when you have all the power

buty o u d o n’ darudtmadvisehdanimearhow powerful he is. Thank you.

Hon'ble Justice Sujoy Paul: 1 think there isnothing; everything is covered by brother
ChandruOne nteresting fact which is coming out of the discussion is it will be interesting to know
that the Gwalior bench of the high court is constructed on a judicial oktt#tron on the basis of
decision of the government. The suggestion of Justice Chandrihata$ your problems are not

dealt with by the government the Bar Association can file a petition and that that can be taken care
of on judicial side by the High Court. In Gwalior there was a the earlier bench of the high court the
building was very smalband there was no place for, no construction of new courtrooms and
government was not doing anythinglThen by a judicial orders the entire new high court is

constructed ther®h there are those ways also which you can.

Nitika Jain: On behalf of NJA would like to thank Justice Sujoy Paul for giving such valuable
inputs. Can we please have a big round of applause for Justices SujoyPeuiR you sir.Thank

you for sparing your timaVe'll end for the day and we'll meet tomorrow morning nine o'cléeid
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| request you all to please kindly fill the responseforma given to you and submit that tomorrow

please. Thank you.
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DAY 4
SESSION 13

Shivaraj Huchhanavar: Very good morning.Time is up | will take one minute just orenute. |
welcome you all for the first session of the last dagd | have a small announcement to make.
request all of you to send hand over that particular responderpna. | think you all filled the
company the r espons g isRkhe hypahetoa thek hgpotdetical loree t hi n
hypothetical you how which shall be filled in and returned to us and more importantly today we
have a very important discussiand we have very renowned persons on the topic and we have
discussion on legisiwe recent legislative amendmentsAnd most importantly need for
unification and to deliberate upon and to guide us on this particular topic we have very renowned
Professor Sharit K BhowmikA renowned professoof labor studies and he has working
experence, he worked in a very prestigious institution called as Tata Institute of Social Science
and along the side we have as usual our Lordship to guide us and to initiate discisdiarith

this brief introduction | hand over the mike tw Professor Shid K Bhowmik to initiate the

discussionThank you very much.

Justice Chandru: Dear friend Good morning to all of you. | think you mbsthappy today that

the session comes to an end because it is a very long session on a particular subject in the the in
the last session that we are going to see the nature of amendments and the kind ofineierms
discussion. Though you may not be directly involved in the proceBecause the amendments

are brought in by the parliamerBy the government at CenteNevertheless you must know the
direction under which the amendments are going. Before | go in the nature of amendments, | must
now tell you that each of the legislation here, in fact you know India is the country where the
longest piece of labour legislati available. There are nearly about 20 to 25 central laws and each
state government if you take there are about 2000 labour legislations areTtietengthiest

labour legislation we have andhas a history of about 100 yeaihe earliest legislatiowas

about 1921The first question is that these legislatioiid not comébecause governmetitought

there must be a legislation dme subjectlt is not a gift from the governmerit,was mostly in
response ta situation. Whehsay response to a sdtionthat we have a sayirig ourvillagesthat

only a crying baby will get milkso if there is a group of workers organizéémselvesstart

making demands and start applying pressuea government thinks we must have a legislation.
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So you'll find for plantation workers, transport workerthien beedi cigar workers, cinema
workers, Circus workers. Seach segment there is some spetgagislation but if you see
chronologically there all different perioggich means a particular legislation came beeais
particularworkers have organized themseleesl therefore there is a legislation. In fgesterday

| was telling you about the 193Royal Commission labourThe commission of labour coming
from England,you know in England is laws always thdnandred years befor&here and when
we came to Indiaid not want to bring any protective legislatibacause they wanted to have
expectation othe Indian labour. Buteverthelessome good elements withihe legislative field
of English parliamenthey fdt at least 2 quencitheir consciencghey must do some small
little work. Butthe commission said, 'the best way for the workersaise there standard of
living is to get them organized. Meanigiye them the scope for organiziagd under collective
bargaining they will be able to get sorhenefits which may increase the standard of livitgch
means they were not willing to bring &l the legislationwhich were available in Englartalt
nevertheless allow the organization to gmwthat they will hae their own way of getting things
done. Nowin this processf you see the earliedegislation in Indiawas the trade unions
act 1926.Now in 1926 has 2 crucigdrovisionsthat is you can't haveivil injunction of the
strikeand you can‘arrest the wdeerson criminal conspiracy. Nowhy this immunity was given
to the trade union? Section 18 and Section 17 if you \sme can't arresta worker
under 120B becauseif you give a strike callyou are damaging the property of the
employermeaning you are brimgg down his profit range. Producti@emes to an entherefore
he lose in the markéterefore the trade unidyuy group have criminallgonspiredo print in loss
to the employer. Soriminal conspiracy and immunityas given. Thesecond immunityvas tha

a civil court should nogrant injunctiononly on the ground a Strikerings breach of contract.
The other two important provision igade unions can have general futitey can also have a
political fund. Therefor¢he inherent right giveto the workes were tandulge in politicshecause
by indulging in politicsby electing their representativiesthe Legislatureéhey will havea certain
amount ofwhat is calledas a guilt pressure. In fasthen our constitution waseing draftedan
idea wasmoved ow whether we should have some guild representation.itFHorofessional
guild you had a representative, in the Irish constitution there is a provigon
guild representatiorbut in Indiathey didn't have to except in the legislative council some

nominaton for teachers and other other person from walk of life. Mgeer believed in
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guild representatiobut whereasvhen thetrade union act camtbey felt that the workers should
havepolitical rightand therefore the money can be sgambur of a candidateho may go to the
legislative bodieso that in turn themrmay bringcertain amount ofegislations in their favour or

lobby. So political lobbying was permitted. Todagny people may sdkere are lot of politice

trade union and all thisut inherentlythe act itself provides for politicalrite for workers. Nowf

you see me period before 192@efore the act came in 1924e had a trade union called
Madraslabour Unionone of the earliest trade union in South India. We claim that Madras Trade
unionwasthe first trade unioibut that's not the issurit in South Indiat is the first trade union.

It watch functioning in a textile mill there was textile naivned by the British. These two mills

these worker went on a strike because the the working comglitvere intolerable in fact one of

the worker of that period wrote a memoire saying that, 'we have never seen the sunrise and we
have never seen the sunset'. Many times when | come home my child use to ask my wife who is
this man who is coming to housethe evening. This is how the situation was there. There was no
working hours there was no satisfactory condition. So when they went on a strike the union the
Union the management filed a suit in the Madras city civil court claiming damages from the union
and the city civil court at the trial decreed the suit at 200 pounds in those days the suit was decreed
200 pounds against the union leader. Then the management wanted to execute the decree against
the union leaders and all the union leader were summammetthey came to the execution court.
Since the amount was high it was tried by the original cell of the madras High Court. And evidence
was taken in the High Court, one of the leader was a lawyer and his statement was recorded which
is available now on mord. He said that | am an evangelist, | get p&sweek from the church. |

have two sets of cloths, one | am wearing, one at home, if you want to take my property take here
it self this is the only property | have but when | go with larygotal will continue to fight for
workers. But curiously the management did not execute the decree because one of the leader who
has left the agitation was extrained from entering Madras and the unwritten understanding was, he
should not come back to the factory anym&e the decree remained unexecuted but this decree
sent shockwaves all over India because | am going on strike | must pay 1000's of rs. At that time
2000 pound could buy the entire national judicial academy with that amount. And the issue was
raise in a onference including the labour conference held in America that how could workers be
treated like this? If you think collective bargaining is the right and strike is the method by which

they canexercise that righeind therefore the British first tim@oudt alegislationknown as the
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trade unions a@nd gave immunity to the worketsat you can't grant injunction. Notwithstanding

that ourhigh court also grant injunction respect of some public sector compdtsyan illegal

strike therefore | give injuctioneven though Union maybe a private paityce there is a statutory
routinenot t o commit il 1 egal thatyall.tTheshe veofkerslse definel | g \
that injunctionbecause you can't enforicgunction on 10000 workers @00® workers. Thais

why underSpecific Relief ActSection 4 sayan injunction should not be given in a matter where
minute observance is impossible. The monitoring of the observance of such order become
impossible then you restraint yourself from granting.b ut t hat ' s a debate th
only giving this as an example that this law was not a gift by the British it was on international
pleasure and there was a local situation demanded that the employers have unreasonable restriction
under worlers right and therefore the state intervened not with a view to help your labour to
increase the service condition but a minimum right that was granted to the workman is during the
colonial period and therefore tlfiest submissionis every labour legisten is a response to a
situation. The second point is the legislation canat.a given point of time not earlier not later
because it had some historic significance for the period which in which legislation has been
made. If you see the concept of deass allowance. The concept of dearness allowance came
there was already a wage but now there is a DA. The DA becomes a very important component in
any wage structure, maybe in government servant the calculation is different but for industrial
worker thecalculation is based upon cost of living indédhy why the DA came®oes it means

there is any legislation fdDA.? The DA as a concept came during world war period because
during the world war, after the world war two friceswent up because foot conadlities became

very scarcand workers started demanding to subsitheé purchase of food articles, that is why

many factories started a cooperate store also where you can buy the food items.

And it was given under subsidy and workers demanded we lmugiven some extra wage for

buying. The question of DA is nhow understood in such a way it is not to fill the packet but to fill

the holes in the packet. The real wage the value of the real wage goes down, it gets eroded and
therefore workers want some stitute wage so that they'll be able to make a living to come to
factory for nex-t day’ s wor k. Il n fact the ver:
workers to live so that tomorrow the labour is available and during world war time the government
started issuing orders that they should be given some increase or food items should be sold on a

subsidized price and that it became a regular future. How it is calculated is a very cumbersome
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story that | won’t go i n cosod lavigg indextUnderstandirgy c al c
the fact in 1936 before the world war started the prices were stable and therefore 1936 was taken
as the base line and the cost of living was calculated and workers wage wasbnkeadh praise

to be given. And nowhis DA which was originally called as a dearness food allowance DFA
became a DA. Something became dear to the worker like purchase of food commodities.
Therefore it became dearness. Even today we still call it a dearness allowance hiebauaee

an nseparable part of workers wagéf you see this concept did not come through any
legislation. It came only because of workers made a demand and there was a necessity for the
employers to compensate there wagage packet.And that is how the DAameto a state.lIf

you see bonus. Bonus Act came in 196&pre the bonus act came what was the positibhe
employers were making profits and the workers were why not give us some share in th&egrofit.
demand started in each industry where there wasrsprofits aespecially during world war

2. Some of the war contractors make tons of money by supplying for the war efforts. Therefore
the question came if you are going to make so much money why don't you give us some
amount. That is how the bonus caras a share in the profit sharing the profind then they

raised issue because the unrest became common all over it and therefore the matter was taken to
court. And finally one such matter came to the labour appellate tribunal. Those days the tribunal
award waghallenged before the appellate tribunal. The labour appellate tribunal fouridethat
demand of the workers are justifiedhat they can get bonus if the emplogeakes a profitHow

to calculate the profit.You take the total profithen youdeduct all the statutory payments and

then if there are any surplus left then the workers are also entitled to share the surplus. This is how
the bonus formula came to be known as elative formula came to be recognized as a right of the
workers, it was naany mercy or settlement but it was a right the right claimed by the workers was
recognized by the court and there after the demand became so common the government appointed
a bonus commission and then the bonus commission recommended a legislatiomdodtral

hasslebe reduce. In each factory there is a strike what should be the bonus and every time there is
a strike industrial production gets affected, industrial unrest. Therefore bonus commission was
appointed, bonus commission recommended nadyEvadopting the elative formula as a profit
sharing. The demand of the workers before the bonus commission was that it should be like a
differed wage. | am getting wage the 12 months, it should be an extra wage for 13 month but the

bonus commission did heecognize the idea of a deferndge. They said it can only be a profit
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sharing bonus but then the question came every employer creates 3 balance sheet one for the
employer, one for the Income Tax Act and one for themseNen every company shows gnl

loss so far as as concernéltherefore the government said whether you make profit on or not you
must pay one month bonus, 8.33 bonus which is indirectly accepting the workers contention.
Bonus need not be linked with the, with the profiBut even ifwe don't make profit you must

pay one month. That means today the worker gets instead of 12 months wage, 13 months
wage.Now you'll find during Diwali timepeople start describing this as Diwali bonus has

nothing to do with Diwali. Diwali so happessce it come in the month of October, November,

but why the demand gets increased during the festival time? For two reasons one is the accounting
year comes to an end on 31st march, the bonus act saysshonigbe calculated and paid within

eight monhs from the end of the accounting yeslivhich means if you add from March éoght

months it comes to Novembe&o the demand get increased because workers have to purchase
during Diwali time some new clothes, new things for the house and thereforentia@di started

as Diwali bonus. There is nothing like Diwali, it is a profit sharing bonus and employer delay
making that payment for 8 months. They could have paid it in Apcbuld be paid in March or

may alsoBut then they have a time to keep theneypwith them for eight monthg\nd therefore

they pay sometime in October and therefore it became a Diwali bonus. It so happened that the
empl oyer delayed in making payment taking adyv
the bonus cameNow if you see bonus how did it com&bme workers raised the issue and some
tribunals approved thisoncept and the appellate triburanfirmed it that once it is a legal
recognition thent became a universal deman@nce it becomes a universal demandiaent

steps in and saying now let me reguthis period.So that there won't industrial assessor in every
center. Now it will be there will be a formula How to calculate the bonus all that will be
there. Unfortunately you you may not get money bomwiisputes today because the calculation
becomes difficult and it is cumbersome process to calculdterefore most of the places worker

get satisfied with one month bonuBut there are there are industries and industries wioatg

percent bonus argiven forty six percent bonugiven , railway workers are getting forty six
percent bonus though railways not included in the bonus Act, but nevertheless is because of the
striking power they arable to more bonus than what is prescribed under the eicpréscribes

only twenty percentBut there are many many industries where workers get more than 20%. These

issues are issues to be seen in historic concept under which these laws afderatie question
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is that everybody now says we'll have to namead oiChange the lawdoes it mean the situation

under which these laws were brought in has now change therefore you must look for a new
law? Thefirst question is a loss any more relevanth@y have become irrelevarivVe'll have to

think of a new situation that's one question.Second question is aréhey all come
cumbersomeWhy not we we simplify these law3.hat's the second questionhe third question

is that why the legislative protection for example in America they don't believe in otetthe

giving too many protective lawsBut we believe in it because we are member of the éizén

before India got independence in 1919 when India was a still a colony we were a member of
ILO. We make laws based upon the second recommendation mad® lbut Americado not

believe in any such restricted legislation they are not members of IA@d they will not

i mpl ement any |1 LO. Today an Amer i caTheywam'men do
have. If you take a leave for maternity yolle sacked And if you come back after the delivery

of child it is needed for the employer to take you or not. Whereas we have a maternity Protection
Act, she cannot be terminated during the pregnancy prior pre delivery padahe's entitled to

get wa@s for that period. So the Indian courts and Indian parliament argpnogressive in terms

of labour legislations than some of advanced western states where they believe the protection of
law will not help the market economy to grow. That is why in 19%8wSupreme Court dealing

with the Industrial Employment standing orders Alhe sunny days of market economy was
overrWe can’t have t he The staedasya respbnsibilitytogrotachtide righisr e .
of the weak and therefore the staegps in in many of these legislation to protect some conditions

of workman. And this is the law even today the law which which binds all the courts. Under 141
you are bound by the Supreme Court but notwithstanding that notwithstanding the binding
precedetimade by the Supreme Court. There are judges and judgesatbereurtsand court

which says no nmo now these are days of market economy we are cumpletely go for
privatization, liberalization.Whether the parliament discuss these concepts dhagtidges are

in advanced position to start giving certain amount of support to such théaaestell you one
example of how how dangerous sutieories can work. Now you have Child Labour
ProhibitionAct of 1986. This Act came why in 19867 Art24sy s you can’t have
but not withstanding we find child labour all over Indiand then the word hazardous, what is
hazardous? Who decides what is hazardous? And

abolish chil d leedbsome extraIupperttp therfanilytasd therafore a child is
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send on part time basis. So we can have part time schools, all this never work in my experience |
can tel/l you, I can speak hours on thihilel i ssue
|l abour is restricted assuming it I s Sovehatt r i ct €
happens to this fourteen to eighteen say for example, Tamil Mady of the child, many of the

children mostly girls are employed in match factories, bagdr industries, in banyan factoriés.
manufacturing Number of child labourers are there assuming they are not beloviattin one

of the case IMC Mehta case regardingatch factory in Tamil Nadu. was appointed by the

Supreme Court to go arsibmit the report. So myself, RK Garg, Jane and Indra Jai Siagh

the four commissioner who went to the factoi§o Jane asked the child what is her age. Each
children start before the commissioner came and then each child said we are genefally 14.

means the whole factories was only fourteen yeafgteen. So Jane got really she said what

Chandru every girl ibefore we came they are all being tuted, so each child will say only fifteen
sixteen then how to ascertain the fact? | said you chamgely questi on don’t as|
child How many years you are working here? Then each child said five years, six years, and seven
years. Then we submitted the report that the prevalent child labour in this industry. And and the
child brought from theillage made to stay in tHactory all through the year®\nd then got back

to the house next daylhe bus will come into the village, they'll rirrgbill, all children half sleep

instead of going to school going to the bus and go to the factoryisThes situation and Supreme
Court passed aomeher det or y hlhletwseh thevagenof fourtegro t o
and eighteen you take them in beedi indugtiyle they were doing it in a in an industrial shed.

Later when the Act came in 1868he changed to home workers the beedi leaf, the tobacco and the
thread and the work is given to the house by the branch manager and the mother and the girl child.
Normally boys sent to school as they are treated preciously and girls treated as sestreiary

of this country and it is mostly the girl children who are deprived of school education and they did

work at homeSo the factory owners knows how to get over the factory loss. If you say factories

Act should be implemented, they'll do it at horieere are home workers. Then if you see that

the match factory alright 1711 send them to t
cottage industry, you can do it at homEhe Raw material are supplied at honto each time

when you maka legislation the employer finds methods to get out of the issue. Does it mean all
legislation in India have been implemented completely. There are legislations on paper and we'll

now talk to you about these legislations are resistant or repugnantstamesd growth. This is
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how we are now saying. Now what happened in Tamil Nadu was these girls between the age of 14
and 18 are available for industrial work because the law does not provide it so then they can be
employed in factories textile mills, theeare oldest textile mills are there, then modern textile mills
have come. Take the girls take them in factory and then employ in all the three shift because in
textile mildl it is a 3 shift procesststhéen can’ t
you can make money because these are all the women in rural areas. You can call them as
apprentice. So the employer's found a new method what is called a marriage scheme, they'll go
and tell a poor peasant send your girl, we'll give her food, gredl her some wage, daily wage.

At the end of the tenure we'll give 30000 rs which you can get the girl married. So this is called
marriage scheme itself that these girls are taken from the village , taken to an urban sector put into
the factory shed itdée some hostels are provided, some food is provided for which the employer
deduct money and then keep the girls inside. Even the parents can see the girl twice a year and
they can’t go during weekends and onhcampusl | hav
We are now taking the whole thing backwards. Now in this process there is a small hitch under
Section sixty six of the factories act night shift is banned for women. THEN how does women
work in night shift, so what this Textile management das\they filed a writ petition in the high

court saying that in the name of textile worker but financed by the management her name is
Vasanta, She said this Section sixty six is unconstitutioial can have night shift for women
because | am willing to ark and the employer is willing to engage mEow can you stop
therefore Article 14 violated, article fifteen violated, it is based on sex and one judge said it would
be struck down the provision as unconstitutioBak then his conscious was prickinglssmade

some statements that the women should be protected and they should be given them with
security. All that he made so many statement he made but nothing works in realffhetgfore

we invented a new system called camcoding system. Like peepéetaken from India from UP,

from Tamil Nadu to various sugar cane fields in the in the Pacific Ocean and in the east Africa,
like that today girls are brought in. Now recently in one factory in Tamil Nadu there was allegation
that there are girls have dre bundled hurdled together in one shed 35 girls were there and only
one toilet and not fit properly. Somehow the labour department came to know the inspected the
premises, they found 35 girls. 27 from Meghalaya, 7 from Manipur, 2 from Orissa not Tamil Nad
girls in factory shed. Then the Labour department did not know how to enter the factory and

remove all of them. There is no provision in the &x.what they did was they called the revenue
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department, they call sub divisional magistraddd then hassued the order under the under the
bonded labor act and all the girls were removed and sent back to Nagaland. Not the situation going
to improve. But the point is today this canpulley system invented by the employer and they got
order from the High Cotiyou cannot night shift. So now night shift is removed, girls are removed

in the name of wedding scale. For a poor man 30000 Rs in a year is a big thing and therefore they
send all the girls to textile mill but what really happen now was some of theeshgiyen by the
employer got bounced and now what to do after 3 years. Therefore a case was filed in High Court,
whether this can pulley system be supported by existing labour laws and whether these employees
are entitled for wages on par with the textilerkers? Under the textile awards an apprentice is

given a particular wage, something like three thousand seven hundred rupees wightAese

guys are paid ONLY thousand Rs. 30 Rs per day
be excludedrom the textile wage worker award and they should be paid the same wage as an
apprentice under the textile wage settlement®w for employer this becomes non
profitable. Because if they are going to pay the same wage then why bring the scheme and now
what they do they bring people from north east because local people have become aware of their
rights and that the unionare demanding closure of the the scheme and therefore each legislation
has also bought a counter reaction. The employer knows howdat deich legislation and the

first success came to them under the contract labor abolition regulation Act. Till such time the
contract labour engagement was also the permanent workers had a say in the matter. if it's merely
construction, it is merely maienance on merely upkeep of the factory that he might but if it is a
production line workers objected that mean you are bringing somebody else to my of my See my
mymy workshop and therefore arise a dispute. And courts have recognized the right of the
permaent worker s, right of the regular workers
is permanent you can abolish contract labour like you saw Standard worker. Now For the last fuck
of a years in how many processes in how many indusfFiesy have our bodies contractingay

be in some places they have said three plus have done Withtithmen should not be deadow

this act came |11l also abolish, I 11 also re
years. In how manprocesses, in how many industries they have abolished contract labour? In
some places say sweeper should not be there, watchman should not be there, now watchman what
happened you had what is called as security agencies. Maharashtra passed a late Asefwara

security agencies, Security guards act. At many places there are no lav&ualé®n some inner
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course areas some notifications are given but those notifications are being quashed by the Supreme
Court in Electricity case. And therefore wimappens today, outsourcing has become the order of

the day. It is not abolition, it is regulation.How do they regulate? Is there any method by which

to get they get the same wagéyou're going to be paid the same wage then no law says it should
bethe same wage, the labour commission can inspect and find and if he finds the work is of the
same nature same wage should be paid. How many cases the labor commissioner visited many
factory to say. They had also in the production lindhey should be pdithe same wage and
therefore the workers are there say in the matter is taken dWwaye labour courts power is taken

away. It is left to some appropriate government or some labour commissioners and many places
it has become a rampant. i find in eantustry it is one is to ten is the ratio. Only 2 minutes I'll

finish this. Now today it is not Contract labour Abolition and regulation Act, it is Contract Labour
preservation and conservation and continuation act. If you ask any contract labour uwyion, the
wanted to abolish, the'll say no, please continue, because you'll lose even this employee. Thanks
to SAIL you have no right to get absorbed as a principal employer and therefore they want to
continue and they have no method to go to the court to chaltbegengagement of the contract
labour. We'll come to the question of the thethewhat is the nature of amendment being proposed

after and then. Thank you

Prof. Dr. Sharit K Bhowmik: Thank you Justice Chandru this makes my task lot eaSiew |

would like to say I'm a professor of labor studidsn not a lawyer so | mean | am not going to
details of what sections and things like thathat | intended to do withBecause this was on need

for unification of labor laws.And as he said that there arenumber of labor law there's a lot of
bifurcation there that's trueAnd | think its becoming more difficult for you when people courts
someone to handle these casBsit more important thing is that of late of course after the new
regime started thettegas been move that we must try to get all the laws together and try to bring
about a sort of a uniform sort of a lawso they have been cases of bunching of la@se

side. Second is that the process which was started in 1989#&re's a case of liberzhtion has

been going on and normally at the cost of labor and | think now what has become more intensive
is the certain laws which gave some protectinorierms of work hasheen taken away, has been
modified. Like the amendments or the factories Attiein means that now and some of the states
now because it becomes difficult to paaves t hes
Majority. So the states are allowed to pass laws so | think Rajasthan is there, | think Maharashtra
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is there they ame from they've amended the laws which says that a factory would be those
with employing more than twenty workers and those without using out it would be forty. Another
interesting part is themAll these new laws know what I'm trying to deal with is@sic things

apart from the factories and all but what is being propo8&et is the there are two codes which

the government has sent which is going to hiiau know merge the laws one is the code for
labour code for industrial relationsThat bill is supposed to be passed in two thousand and
fifteen. And another one is the labour code on wages. So both are supposed to be passed this year
| don't know whether it will be done in winter session or not. Now on one side what they have
done is labour coudn one in the labour code on industrial relation says they are merging several
things. Industrial disputes act and others into one single act and this labour code on wages and
bonus is actually want to merge the payment of ages Act of 1936, minimum Actges1948,

bonus act of 1965 and the equal remuneration Act of 1976. Now the point is that this also very
good but the fact is if you look into final positions of Now | think the point which came out

which justice Chandru has said is tha Acts heeme up a lot of it has come up because of
from. Because of the workers' movemeReople movement which has influence the legislatures
He' s the right because you see the first what
twenty six in Britain asimilar act the right to freedom of associatioiVas passed hundred two

years earlier, India was still a colony but the never decided to do that Rareteen. It was
eighteen twenty fourWhich give the right of Trade unions to exidtill then trade unions were

not legal but also there was the similar case of Madras what happened was in nineteen hundred
one, which is a very weknown case know as Tough wale case which is a rail road company
which was having its construction in Scotlarshd the @milar thing happened the workers went

on strike. And the company appealed to the courts and the court gave a judgement saying that they
have cause loss so they have to the union has to compensate fokrilahis went on to the
highest court of appeat Britain. That is the House of LordsAnd the House of Lords gave a

ruling in favor of the companyAnd that is where he said this about politics and ladrat is

where the the Trade Union Congress in Britain they decided that unless we erekiséethVe

cannot get anything don&994 they form the Labor Partyl996 the labour party contested in
elections with other. They managed to get some sort of a tlnd.they managed to pass a bill
granting immunity to trade union®ow was there i1996 and 1921 when workers in India go on

strike they made to do the same thinQK And then they need to do that amount and it was
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actually B.P. Wadia who was thel would say was the architect of the Indian trade union
movement. He was a philanthropi in Madras on this theosophical sociednd of course he
formed the Madras labor union and and all that what Justice Chandru has said Buhanather

thing was that.Also another factor that in nineteen twenty. See because after 1919 seeond aft
the First World War.Because that's when the crisis took place in the labor and there's a lot of this
whole issue of bonus also came up at that time. In fact Gandhi got into the trade union
movement.As a result of that same Madras labor union wasiéar in April and then | think in
August they form the Mazdoor Mahajan of the Mill workers union in Ahmedabad. Again the issue
was they never called it DA at that time they called it borf3ssduring the war when prices would

go up. They would give themdnus as you know to overcome th&o after the war 1918 First
World War the employees refused to give bonus and yet prices were venSaighen they said

they want sixty percent of bonus the employees had nothing dohen finally they went to my
Gandhi. And he said OK I'm willing to do provided | am the only arbitrator here you cannot ask
anybody else And | will say. So he suggested.think when workers said 40h he said nothing

but he suggested forty percent bonésd then whentheydid’ t agr ee heAndvent o
then finally they were given twenty seven percent boAus. that's how it becomes a part of of
something you know it's nothing to do with profits and losses but also and later it became a DA as
they said that the Dearnesfowance and bonuse&o | think bonus is a very important issue for

the workers andAnd the. And what happens is thafAs you said the in the the new wages and
one bonus act has also taken that into account but what is more important let metbespoiot

about about the trade union aétnd we do have sort of feeling and because you see | have come
from a. You see | was a professor of sociology but later on | was teaching in TISS in the School
of Management and labor studies. So | had acdd@m understanding of the humariou know of

all the different departments which are there in the school and | did find one thing was there that
there was a sort of from the management buying it especially when you had this sort of a feeling
that workersand trade unions must be avoidéd.fact they wanted courses to show how you can
bypass trade union and come to agreements with the worlkeéssof course interesting because
many times trade unions can be at cross purpo¥esl can find them. And then you have
multiplicity of trade unions this one thinggut when | go and speak on the same lirésu know

because | have been until two thousand and thirteen, | use to go to university for three months in
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Germany to teach and they used to be quitpresed when you say the trade unions are not

recognize.There's no law recognizing trade unions in Indifund the same thing in Amsterdam.

They said how can is it possibl8ecause for Europeans means of yet actually in that likely that
with the American system. But if you look at all the developed countries especially in Europe
and the more developed in Europe or the most European countries for them trade unions is a
mandatory thing without that you cannot go in for negotiatioimssome coumtes like France
where right to strike is a constitutional rigi8o | mean.And yet. Productivity is very highThey

have more holidays then we have hawée always complain that too many holidays Germany,

if there's a public holiday on Tuesdayon or on on ThursdayNobody goes to work on Friday

or on Monday as it is the Easter tinf®o you have these different holiday than they normally fall
and there's the this thingAnd the Including factory workers. | went to visit a factory there in
Castle it’s an I ndustri al Hub they said don’
the day of That is called Pentecostal you know when this th8aythat is the day it's a public
holiday. And there won't be anybody on Fridasnd so therwhat do do then if you're going to

have four days weekend that time. They said then the rule is that you work for one extra hour every
day in the week and you make it (fpur wages are not cutmean the whole dilemma is when

we look at state of laboaWws. Are we trying to restrict or be trying to encourage? They have been

to work, | mean on one side you can say that labour productivity can be improved only if there is

t

insecurity that’ s wliContragtorhis thing.¥ou mhsanoteavecioneanr act s

World bank keeps telling us that there is too much of security and if you have too much security
of labor then you will not get more employmeifteople are not going to come heBut how is

it that Europe the same thing happens? How ddespipen in France how does it happen where
there is so much of security given? In fact here we see laws are too much, there they give you the
actual thing, they say when the person comes to repair my house the plumber or electrician there
are laws and rek and these are stated this thing statute which says, ‘what exactly he has to do,
what is the type of equipment he must have, what is the protective equipment he must have and in
order to just fix even the light bulblThat he has to be in good rubbemnthiAnd all these things

are by I aw. So whether then having too much
lot of it becomes discretion is left to others, of for them to realize. That is oneTpartsecond

thing is that that.You know tre. You know | go back again to 1920 when the trade union, the

first Federation you had Mahatma Gandhi thing of course he was never a partfetlartion.,
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Majur Mahajan was an independent union but you also had a large number of trade unions coming
together and they decided that this Should be some sort of public preSsuréhink it was 31st
October, 1920 the All India Trade Union Congress was formed which is the first Federation, Lala
Lajpat Rai was the president, later on union leaders likajiN&tibhash Chandra Bose, Jawahar

Lal Nehru, they were all the presidents of AITUC later on and then until say forty s8eeib.

was an umbrella organization to all trade unions. Result of it also can be seen in 1924, you had the
Trade Union's Act. It isrue international pressure internal pressure also brought about the trade
union that. Then also you had the the third factories Act 1931 which for the first time regulated
hours of work for men. I8 hours | think it was. So | think these were also yaw lagislations

which were brought about because of movements which came then. It's not just labor but also
movements of civil society which tried to bring about changes which were for proteBiidn.

think one of the problems we have | don't know itiygan raise this, is that we do have a lot of
good legislationsBut what is the violation for itWhat can the Court do aboutit? know |’ | |
you an example because I've been studying plantation labor over several years. The plantation
LaborAct,t s a very unique act, first act for one
most marginalized in the organized sectbhey are organized sector workers because you have

all the other acts covering thaBut today also the wages of plantatiabdr in West Bengal and
Assam which is the seventy five percent of produces 75% percent of India's tea is less than hundred
fifty rupees a day, West Bengal is hundred twenty two which is a landmark thing because till |
think February this year it was nigdive rupees and that was increased to hundred and twenty
two and fifty and fifty paisa and in Assam it was actually hundred and fourt®@enthen the
government gave an order that you have to make it hundred forty six, much of the reluctance of
the plantation owners.This that they refused and all thaBut that is one part, The plantation
Labor Act grants for certain social and cultural development, it is exactly the same thing happened
when Indian labor was taken as endangered labor to theseljdad&ég and various others. Same

way the same laborers in plantations were brought from central India or some in Darjeeling in the
case of Darjeeling Nepal. They were facing a lot of crisis at that time and they and they went there
as migrant labor andhey settled there over the years. And this was interesting you always want
migration like you said you have labor from Tamil Nadu going all over but if you go to the tea
plantation of Tamil Nadu you'll not find Tamil labo¥.ou'll have Tamil Labour in thplantation

of Sri Lanka in | think rubber plantation of Malaysia. Why because if you take lacal labour have
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greater rights, so they take migrants who have and you put them into these housing conditions like
this and do that. Now the plantation labour Acmes up as a major thing, it regulates work and
various things it doesBut the question is like say for housing is mandatory the employers have
to provide for housing because this an isolated area they cannot get everything and they are
migrants. But and several other violation and things are there. But the question violation of this
clause what does it mearfrst offence, one thousand five hundred rupdés.telling because

I've seen this myselfSecond offense of subsequent offence is one humarethousand rupees,

| am sorry first is one thousand second is one thousand five huridhisds till 2010, the Act had

not been from 1951 till 2010 the act was there. So what happens | have seen myself in the court,
you have the manager whose theré ha says yes yes my lord guilty 1500 instead of building 10
houses which would cost maybe 1 lakh each with their houses. You pay fifteen hundred and get
over with that and again, there is no provision once when collector has said that deputy
commissionethen in a meeting, that there should be a provision that they should be jailed after
second or third. There was an uproar in the plantation community the people that how can you do
that. It's so unfair to jail someone for this but if you're going to kaspng fines..Same thing is

with industrial disputes Act, what is fine for lockout? 50 rs a day | thid&.even if Tata Steel

goes and fine and he says is is illegal lock outs. Yes fifty Rs. Workers lose their wages in both
cases if it's an illegal ske workers lose their wages, if it is illegal lockout the workers lose their
wages. So unless some sort of ¥ou know. So we don't look at the, at the other side of

it. The. And now the labour court, industrial litigation tries to change that byhgakiat if the

lockout is illegal you'll have to pay a fine of between20000 to 50000 for illegal lock out. That is
what the court says but at the same time court says also that if there's an illegal strike the penalty
will be the same for the workers andtonly that any worker participate in the strike illegal will

have to pay a fine of five thousand rupedsimber one.That means if hundreds of workers strike

then each of them will have to be five thousaidh sorry fifteen thousandAny other perso

who is leading the strike who's not a work&ecause the Trade Union Act also says up to three

or five percent of the membersThree percent of the members of a trade unions can be non
workers not thereThis means outside leaderShey would get pvision for that. They will also

have to pay a fine a fifteen thousandhird thing is which is not clear in the act in anybody
supporting the strike any other person outsiders supporting will again have to pay the same

fine. Now what does that mean | areif a husband is on strike and the wife is supporting that |
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mean she has to pay the letter in the law says thalso obviously means that other workers
should not create a fund to help the striking worké&se.I think on one side you give sometiin

and take back much mor&ee that's another point about trade union which | would like to bring
about is that you have the Trade Union's Act 1926 which again been amended | think in 2010 or
15 na? Which increases it to fifty, minimum is 50 or 10 percehthe workers.But though it

gives you immunity in civil and criminal case$here is no act which says How to recognize the
trade union. That is left totally to the management and that's exactly what happens in strike the
management will immediately I've seen the case of Tata Motors | have seen in the case of
Unilever immediately they'll derecognize the union which may 80 to ninety percent membership
union. But there's no which prevents iOf course the law says the trade unions themselves
respnsible it is not so much of the other because every time you try to bring about a law for
recognition | believe it is the INTUC which keep saying that how do you recognize a trade
union. Most trade unions in national federations they all say it shoulthtmeigh a secret

ballot. Whereas INTUC says it should be through memberstBpt | think in spirit if the
government really wanted it had the political will to do it, they could have brought it on the
case.But anyway this is one part of it so unlelss tecognition of trade unions is theiel don't

know how far it becomes possible to have a trade unionTdw.third part is | was saying is we
talked about this question is of ofof thiShe other one is on on. on the the labor casrthat it

says that that you know as far as wages and all are concerned and then you have the minimum
wages Act of 1948 you have payment of wages 8cit actually nowhere does it say what the
minimum wages are. The Act just say if the minimum wages are declareldayeuto pay it.
Though there is a criteria even the latest one there is a code on wages, labour code on wages does
not talk aboutittNi net een fi fty seven 15 Indian | abor
tripartite body so all three parties emyeos, trade unions and government had agreed in that thing
that they should be the minimum wage a need based minimum wage comprises the minimum needs
of three units of consumptiorThat is two adults and two childreithat should be the minimum

wage andhen mentioned in detaild.think. Eighty percent of the minimum wage and in terms

of calories they said that will be one thousaheh. sorry it is two thousand seven hundred calories,
then proteins some 80 grams per unit, then clothing seventy tae gar year.All of that was

given in detail. 1991 | think it was the case of Supreme Gdnumntk v. State of Keralso there the
Supreme Court said that.So what the minimum wage stands is eighty percent will be for food
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and clothing and twenty perot of the minimum wage should cover fuel and house rent. 1991 the
Supreme Court says it should &5 percent of the minimum wage must cover educatoil

others and pension you know benefits you know because many of them don't get that, and also for
sudden expenditure like births, marriages, deaths all these thisgsnow we have something

which is called a minimum wage which is legally acceptddwhere does it say what should be

the how do you calculate the minimum wagl® a result what happens®2&use see when they

said that twenty two.Soon after that in 1957 by 1960 twenty two minimum wages commissions
were pointed covering all the industriesw does one takes that forward if there is no law which
actually justifies it or says that that trelould be the composition. But actually when you're
calculating the minimum wage these are the factors one has to take into addwtistwhy you
have different things Assam has a minimum wag
Maharashtra wilbe some 350 or something, Kerala its 500 or 600 Rs. But you know can cost of
living can be at such variants that you have Because a lot of other factors come into the
minimum wage. Local pressure are there, all these things are. But unless aneotdedify so

these things when you're trying to merge laws you're overlooking these fatlossis the state

was whatever the state declares there must be a minimum wage comniissibrst part second

thing which both these acts do Is that undenngjrthe right to appeal of the thing. Second thing is
withdrawal because of sedkrtification. Throughout the government also has been talking about
self-certification that you know we must we must trust the employers to this thiag. what is
happeninghe Labor Department becomes ineffectiefact Maharashtra has made it very clear

that under the new factories Act, the amended factories act no inspectors can, no labour officer can
inspect the factory without the permission of the chief inspectborias and the chief minister

said very clearly on that. We have introduced this because now we are sure that the number of
complaints will decrease. What is the workload of the labour tribunals now and after this comes in
its going to increasehere'sno mention about whether the number judges will be will be increased

or not but it's going to be a very tough joAnd like you said many times they don't go to that
because it's a very long cumbersome proc&ssl think these are issuesnd secondlyl found

even in the in the in this new code of wages and bonus Section fifty one says, ‘there's a bar on suits
No court can entertain any suit for recovery of wages. So who is going to do it it's among them it's
between employers and this thing and ard then. And you says it is the Labor Department is

not that. If there's a violation on that for any for recovery of thhinean this is what the court

220



says this section, I mean it hasn’t been pass
together. Existing laws. So the whole role of Judiciary is undermined in the name ef self
certification. | mean I'm quoting from his speeches in Hindum just ending | know | can see

the. So | think. | think what is relevant here is the whole rolguaficiary and you know if it is

get out then what will be the result of labour because judiciary is also one form of protecting
labour, it has been doing that and its been passing laws it'sArlag.of laws have been passed
which are against child laloir and all.But this is also a way of appealing where you can overcome

or you can go in for the higher court of appeal. But if here you are going to debar these things from
a court from taking up these cases then | don't know what is going to be thefesuhis. |

mean you know becauseOf of these you know the the acts which | mean the fate of the
people. So. So | think these are the the main things which | said was thafTtinet's all | think

thank you.

Shivaraj Huchhanavar: In the next ession we'ltake up the questions from the participants and
it'll be a sort of open decisions so it will not be so boring for you. We'll take the questions in the

next session from the participant
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SESSION 14

Shivaraj Huchhanavar: Time is upplease resume to the seafst us take the last sessidmet us

make this particular last session very interesting. | request all the participants to ask as many as
guestions you have relating to the recent legislative changes that is amendments hi@tggt |

labor law as well as issues relating to the unificatibmese are the two vewery important issues

| believe. So you might have many n number of questions and doubts relating to the especially
recent amendments, fexample 2010 amendment imetID Act and now amall factories Act

2014 is coming up.So | think you will how many issues and doubts relating to the recent
legislative amendments that implication on the labour and industrial relatiabsur and
employer relations. So | request pjose doubts as well as questions relating to the legislative

amendments as well as the unificatimsues and concerns relating to the unificatibhank you
Justice Chandru: Yaya.

Prof Sharit K. Bhowmik: | said the key points if you look at tlaet for, the bill which is there

for Industrial relations. The main things | thought you know with tlas you come to the
Industrialdispute Act. Noww ou, iit’s a merger of that now one
committee is going to be changednean you'll have a Works CommitteBut you know under

the ID Act the Works Committee has a certain power and you know dealing with it should have
eqgual representation of both sides all that is there but it does not, it's not specifically is supposed
to deal with matters relating to trade unions whereas the new adhsaysll deal with withwith

issues which lead to harmony between management and Bbdnnean wages and all can also
come into that this works committee so far talks about lightimycamteerfacilities and which

are the holiday which should be there all these things but now this is also a part. Second thing |
found is a grievance committee is there has been put up there under thisrezn the new

bill. And the grievance commée will have equal representation like thisd they keep changing

you know from one from the president if it's from the employer then vice president will be from
the from the labour side and ithange.But the fact is that the grievance committeany worker

has a grievance it has to go to a grievance comnmitezn the grievance committee also when it

fails thenyou cant go to any other judicial this thinghen it has to be the employer who'll be the

final management will be the final decisionkea Now I think it's a bit interesting here because

the grievance may be against a management so the management become a judge and accused both
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put together and that will be final and they've written that within one month you have to give the
thegrievane committee must give its report within two months and final thing the management
must give the report within one montAgain no bafrom going to legal aspec&o a lot of things

have been debarred on that way | think that is one of the isSieessoher | said as the Trade
Unions and various other issues that is recognition of Trade union not recogsitegistration.

All trade unionshave to be registered and of course one positive side is they have said even those
trade unions of the seémployed where employers are not clearly defined that means street
vendors maybe waste pickers if they have trade unions then this can be registered under the Trade
Union Act. But the the interest but the other part once you register Trade Union arfd/di'sl

not if you fail to you know submit your your return on tifmen you'll be fined fifteen thousand
rupees.And if there's no particular officer who is responsible official in the the trade union who

is responsible for thidie'll be fined.If thatis not there then all the all members of the committee

will be fined. So | mean these are ways you know which would sort of defer deter trade unions
from taking action.You're blending the movemenOn one side you say ya all trade union must

be registred because now there's no compulsion for registration of a trade tmfant | believe

most of the national federations are not registerBecause registration only gives you that
immunity from from civil and criminal cases but otherwise it doagreirantee recognition na, so

if it was guaranteeing recognition then people would go in for registtatioi is. But that is not

the case and that has not been solved in this act eiBeithese are the majsome of them
issues.Now | said them irbonus and this payment of wages act alsaloesn't define what the
minimum wage is.| mean it says minimum wages dh®mse which will be defined by given by

the state.But what is the basis of the minimum wag8&gcause some states may say becdisse i
possible because when minimum wages act came when they first decided on that is a two thousand
seven hundred calorieSome states at that time said two thousand seven hundred for a country
like India is too much ishould be two thousand two hundretihen later on our former deputy
chairman of the Planning Commission also says even fourteen hundred is sufficient fdnindia.
fact | want to point out that is one act which officially recognizes child labour till thousand and
ten. Because it says vewfearly that there are four categories of workers males, female, adults
over 18, then you have adolescent between fifteen and eighteen and then | was under the
impression that between twelve and fifteen is child labour but in the act it says those hal@w 1

childrenSo even five year old can be employeda child labor And this was allowedBut again
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| said that the ther party what is theyhat are the fines and deterrent for this? 50000 ok you have
increasedbut in the case of suggestions weredma&arliemrememben was in a committee in
Maharashtravhere they said in terms of bonus | believe Andhra used to had done that that you
know when when there's an illegal lockout then the employees use to deposit the salary with the
treasury and later oyou know when the decision comes then it is releaSedthat is a deterrent

for the employer to just you knowivolously declare lockout. Like in the plantation have

S 0 u g fhe ather day | was telling him that when workers are not doing much thé talhn

them that look I'm going to declare lock out and you lose your wages. But any form of treat you
can say could be lead to lock out. Now that may be prevented if if this was done but it is not but
anyway they've increased the fin@here is one thindor which might in some ways deter the
lockout. All the Act they have just kept the thing going but some of the points have been changed
here And especially | am worried about that part, | am sorry and this is last part which | am worried
about is thathis whole thing of going for legal redresdhlat in many cases have been just kept

out. They say it has to be internal dissent that will be the final authority andmabif you at all

you go it goes directly not the laboDepartment but you go stgiit to the tribunals.Now the

point is that this will lead to the number of cases in the Labor tribunals and whether you are labour
tribunals cans handle such backlog you know is the main thing unless because it doesn't talk about

changing the tribunalar he number of people and .all that t|

Participant: My lord | have two three queries. Whether any amendment is going to be
maderegarding the definition of workmaimdustry, Retrenchment and the powers of the labor
court orwhether they are divesting the labarommissioners or the labor department of any
powers and investing those powers in the labour colingse are this is my complicated question
actually your Lordship can enlighten us.

Justice Chandru: When we when wtalk about amendments to labour law and also simplification

or codification of the various law€ertainly codification or amendments, they may not mawveh

impact in terms of the existing power of the tribunal or labour court but suppose you filter the
number of cases that may come to court, suppose you take away right of a workman then you have
no power to adjudicate also. It is in that sense that what a@tbadmentsiow sought to be

made. The amendment sought to be made are not of the origimabmns. You see Income Tax

Act, number of provisions are ther&ay two hundred thirty nine &’es ASo many.When you
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have as suffix of an alphabet which means it's a new providiohin the old Act. The finance
minister last week saide are ging to simplify the Income Tax ActDoes it mean the income

tax are going to come down or the law which i€gmbersome theyant to make it simpleOne

is astructural changeThe other one is a procedural change. Like wise if you see the IDyAct
making the Income Tax Aatimple they're not going to reduce the rate of the incomeMaybe
marginally they may reduce but the rate will be same because finance is important to the
governmentSo many provisions you see one may ask question way so nffirgsare made to
sectonsMake it into a smal.l one that’'s alright.
ID Act for the last sixty eight years the changes you can see the sections which are having suffix
2 (a), 9(a), 11A, 33A, then 25M, 25No these are by the look of it you'll know there are
amendment to the act. The amendment as i told you in the beginning they came to get over a
situation. Everybody expected both parties to walnke law in a healthy manner, in a bonafide
mannerwhen tkey found that people are trying to over reach the lRarliament saidiwill bring

this law or that law. When labour courts cannot be overburdened with cases related to retrenchment
and lay off they brought a law fixing rate of compensation, rate ajffayrhat is how it the 25 A,

25B, 25C all that came. Even thereafter managements are resorting to lay off, retrenchment and
closures not for any bonafide reasons but business reasbeyg.felt there must be some check
some get pass should be there,gbeernment must have a salt.is not completely private it

also should have some social controNow amendments again came 25 M, 25 N. Now the
employers, The Chamber of Commerce areow seeking not for amendment of the old
provisionsbecause they knowolw to get over the old provision§hey're only interested in
repealing sections which are brought latgo. the major demand of the employer is repeal chapter
five B. What they want to take away is lack afijcial review on such actions,eaning going

back to market economy.will now decide | can convert this into monetary compensation. Take
11A a serious objection is taken on 11A, in fact some people are sayiwgnt to take money

and go away who can stofn any contract you can always entetoi a contract if | am stuck this

will be the quantifying damages so you know Section 74, 73 of the contract but here the labour is
considered to be weak, and secondly employment is all important, money can just go away like
that. And therefore in a givecase the labour court can order reinstatement even though the
employer do not want the labour you can put him back. This was the position of law i 1950, 49.

Yesterday the day before Kaul was mentioning and the earliest case where they decided what is
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the pwer of the labour court? It is the court of special contract and not for bear contract. It is not

a civil court but a special court of a special contract meaning a broken contract you can you can
ask bring the contract and put it back in a place meahagrhployer will not have any say. You

can say against the interest of the employer, you can put somebody back. That is how the labour
courts work. Now employer say if money is the criteénarease the compensation, retrenchment
compensation make it 4%gs or closure compensation make it 60 days but | must have a say in

re organizing my labour. In 1970 Supreme Court said reorganization of business is a prerogative

of employer. That was in 1970 but the amendment which came in 1976 and 1982 said it is not
prerogative because we are now talking about social control, you are talking about national
economy. I n such circumstances parliament ste
say in this matter. we'll have a social control of a productionisatits this conflict should there

be a social control or should it be private control is the amendments. So everybody who is now
suggesting we'll remove 25M, we'll remove 25m they are not talking about the alternative the
alternative is they are talkingbout is giving the power back to management but increase the
guantum of compensatioh.o mor r ow somebody will say 11A don’
wages, give back wages tgpretirement. Then what do you do with that situation? Da@e#n

employee take money and reimburses some other company or start a new coSpamgrfefore

this is a conflict of not merely employer employee is also the conflict of policy maWitegwere

following a particular policy, today there is a shift in the policihe question is is the shift
authorized by the constitutionf?you see article 38 and 39 it hget a particular direction given

to the state.Now the state wants to deviate from that directiS8no me body says we <c a
doctrinaire approach, we caltiave a philosophical approacBut then you must have a
constitutional approach to the issue. Constitution is the basic document which ginsauthe

entire debate is not on whether labour court should have power dilavothe power labour court

was sort to be converted in terms of money. Everything is now only money and therefore the
amendments have to be seen in that context. What does the employer want? They want the
restriction to be removed they want all the suffix section to be taken away.wéikrgive
compensation 9a, when | want to bring a change why I should ask somebody else. Yesterday
somebody was saying some machine has to be tightened he doesn't go to thelSedimesn't

do that work. If he does the work without anybody's instomchie may be in trouble alsélow

do we know? Therefore 9a sdigyou want to change the rules of discipline, if you want to change
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the nature of work you must do noticEmployer feels very must constrao it is this conflict

the the Industrial Diggtes Act went through a process of change to get over some provisions. The
labour court's power is taken away by the government because they want to have some control so
that the labour courts are not clogged with these litigations. Now what happenacitabgur

courts are given power whether the government's decision is right or wrong? Under 25M they have
a power of review. Now the employer says neither the government nor the labour court should
have a say in the matter please make a quantified damagesase the quantum. So this is the
basic conflicts on the on the issues that are being discussed. Now suddenly alnt@edments

are not brought in.So they take the weakest state Rajasthan, Madhya Pratiesd not much
industries are there whemethe stronger state trade union are West Bengal, Tamil Nadu,
Maharashtra where they don’'t experimentSothis
you make it as a testing labit is suitable to Rajasthan extend it to oth@iisere was arne every

change was discussed in a tripartite conference. Now nothing is discussed. There was a time when
the Labour minister had the third or fourth in the cabinet rank, VV Giri was the labour minister,

he became the president of India, he was a tradenUeader But today you'll find the labour

mini sters are only state ministers, many peopl

slowly the power of labour is sort to be reduced not only in terms of law even in terms of policy
making they ardrying to make it appear its a redundant. Whether it is redundant or not is a
fundamental questionf. the laws are valid, the laws have stood the test of timdact all these

section 25M, 25N, 250 all were challenged by employer and more all the ¢hses were
challenge by textile managemerithey are most affected by these provisiombe every elm of

an industry can’t be put on the | abour. Now
labour there is industriakcession or under growthdre are other economic reasons alsbe

every every industry is linked to a world global economySomething happens
somewheresuddenly the market will fallThese pink slips are coming not because of the worker

it is also you take Tirpur, OCRE Top exponarket suddenly exports are stopped then the
retrenchment, layoff follows and rest. Therefore unconnected with the labour for reason which are
beyond the control of labour there are so many changes are there. But the employer wants to have
a free econom Now when they invite foreign labour, foreign investment they also give them
assurance that we'll remove the protectionism so when | met some of the German judges they were

telling that unless you change these protective laws our investment will stepf@mre strong
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investment base is Germany but there are smaller countries like Korea. Now these people say there
are no trade wunions at all . We"'l/ not have tr
some wrong notions are given like these lawvils be exempted from investment. Does it mean

that our sovereignty will be given a pledge to the foreign investment? When a law is developed to
over 100 years due to historical reason you'll say these laws will remain. Now this is the conflict
that we ae faced with not not a real discussion. Now what happens is there is a are you appoint a
commissioner labour. Now the first labour commission was Gajendra Gadkar known to be a very
liberal judge and a very good observation. In fact one of the judgmeetdagthey circulated
Bharkunda colonies case where the Supreme Court extensively referred the report from the Labor
Commission.Now the problem with us is if | am a judge of the High Court I'll apply the law and

i try to be very very strict in the appéiton. When | made as a commission which report may be
accepted may not acceptedn very liberal in handing over all kinds of recommendations do this

do that. Now in this case the National Commission it found that the existing laws are e@olgh.

thing is it requires a codification into a Industrial relation Not the industrial dispute because a
dispute means they'll always be dispute, relation means they will come together. This is very
simple way of looking at the nomen clature. If you see partigulastice Gajendra Gadkar, | have
nothing against him but in 1963 he dealt with a case of Fizer Company the demand of the worker
was reduction of the working hours and increasing weekly holidays. The factories Act talks about
48 hours as the weekly houk$dany Western countries it is only upto thirty five or forty houBsit

in India it is forty eight plus even if you ask them to do overtime and there is no ceiling
overtime. So the worker can be made to work round the clock provided he gets doubleanadges
permission is obtained. Now the demand of these workers was to reduce the working hours so the
matter went to the Tribunal, went to the Supreme Court under article 136 appeal and Justice
Gajendra Gadkar says he's also constrained at that time youll&@wmeans immediately after

the India China conflict there was a national emergency. So he writes in the order that this is not
the time to seek reduction in working hours, national economy is important, what we require is a
more number of work and natian economy must grow and we can’
these are all there in the judgement, you can read the judgement. And subsequently he was made
as National commissioner of labour after his retirement. If you see the national Commission report
a very good report, there is a chapter on leave on holidays where he says, 'our Indian labour is the

most hard working creatures in the world, there is a time to reduce the working hours so that there
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personality is preserved. He recommended reductionaskimg hours and reduction of the,
increasing the holidays. Now As a judge binding uridkr, I'm not willing to give anything but

as a recommendatory body I'm willing to recommend anyth®g.this is the standard that we

have. On the one hand everybddiks about labour the contribution of the labour on the other
hand people talk about liberalizing these law$ese laws do they have a real a study on these
issues.Now Manmohan Singh said we are having inspectorTagre are too many enforcement
mechanisms. And therefore there is a lot of corruption. Now the problem is to deal with the
corruption not with the lawAnd now it says is should simplify the laws alrigall the laws you

jumble. All that make into single lawiNobody's going to quash it. Make simpler sectionBut

the point is not the simplification, the point is take the heart and soul of the act and then make the
workers go back to the square one that is the iskire,and fire is a only issue they are talking
about. If I wan to engage 10 workers i'll have 10 workers i want only 2 worker no court should
inquire into the matter. This is the situation that we are now falfgehu see the amendment to

the Apprentice Act, the Act requires some employers to train some wotkeishuman resource
development now the apprentice are to be paid by management, The new amendment made by
The Rajasthan and and followed by the central government says we will now subsidize a payment
of the apprentices. Which means every change is tinedke the employer to get more wealth.
Whether if he gets more wealth it is going to the national economy or to the national resource we
don't know but the point is the policy frame is now tuned taceording the concept which are

alien to our constittion, which are alien to the history of labour history, which are also contrary

to the interest of the labour. That is how the change is. Therefore when you say do the labour court
are going to have some new power they may be have the old power not/thewer. From 11A

go back ¢ Indian iron and steelcase,en i f the charges are proved
come to different conclusion and in case of disproportionality order reinstatement or impose a
lesser punishment. These powers they watdake away. If at all you may lose the power and not

gain any powetr.

Prof. Sharit K Bhowmik: | just want to add just briefly that what he was saying is
actually coming up in the new labour bilhdustrial Relations billwhere they are trying to mge
everything and it's written very clearly thaémployers if youremove anybody fromfrom the
employmentthen you have to pay 45 days wageages per year as compensatibnt it doesn't
talk about appealthat when a worker can appeal. &minl think it is being it's going to beyour
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whole thing in the name of simplificati@lot of these things will come into effect. About this 45

days thingthere in the draft labour code, it is going to come up in the parliament asaichi

says you hee to pay 45 days. So those things are there but you krdmnesn't talk about appeal

you knowit doesn't say thato as it says the hire and firegain with the employer. Agathis

issue of hire and fire how far is this correctthkean you know todag/atmospherds created in

such a way they sathat too much security is baid fact everybody is talkingeven today also |

was seeing in the paper this morning that you know how we have not taken after liberahaagion

as yet because out laws asstill quite this thingso not much.. So is investment going to come in

just because we have cheap labour or we'll become like | mean we are India if we have cheap
labour. A lot of investment comes in because of that and secondly | am going back to this
labour the the whole thing of wages, Three units of consump¥ghy was it said because wages
should be high to increase that?you don't have that then what will happen but here we are
talking about employment and not wageo if you talk about imease in employment without
minimum wages it is possible in fact | would say you'll get more employment if you lower
wages.Why? We just consider a case likeinafamilyet ' s say in the city I
or in Chennai minimum for someone liviegen in a slumMinimum would be thousand rupees

a monthfyou're living even in a slum, a familjNow if that person is a security guard or working

in a small industry the mean earner getting some seven or eight thousand rupees a month how do
you fill up the gap.Wife will work as a domestic worker, rag picker or home based workers.

that is not sufficient you pull your children out and make them work as child labour somewhere
which will fulfill the gap. And then our economics will tell us look tieeis full employment.|

mean is this the type of employment we warthink that is a basic thing of this need based over
wage, why it becomes important/ Then unless wages increase because just to say that we are
increasing employment. See you have # textile industries come down government to
Maharashtra said, textile industry is to employ two thousand five hundred wohblfensthe strike

it came down to one lakh twenty five or twenty five thousaNdw you have hardly thiytthree
thousand in tl fact vhereas power loom sectors giving employment to five hundred thousand
workers. But the whole problem is that powleom section they're working for 10 to twelve hours

a day earning 70 paisa per meter of the cléthd what was the textile sectandorganized sector

and what is the productivity of that as compared to the péween but for us what is more

important is they cuiown the wagesLet more people work and give them subsistence wages.
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think that becomes an and there'll be no waytdrivening in this fact as to intervention will be
allowed on this.So | think that is the main thing which is which is in store | don't knbmean

I'm sure something will happen because it cant.. | was telling him this whole we were discussing
over ta. This whole issue of insecuritydding to much more productivity,think there's nothing

better than looking at ancient times slave society in Greece. See the slavery, the slave is a machine
with the rice and the biggest threat he had is that kisditild be taken away anytime and he used

to work very hard because of that. So four of the seven wone@eeshwilt during that period ub

even that have you seen it? After some time they over threw the order, there was a slave revolt and
things like tha So | mean insecurity can go on for sometinef t er someti me i t’
boomerang it might be even worse. Our growth rate is falling to seven percent and that leads to
poverty because it leads t trickle down effeéthat happens in Brazil?ve beea there. | mean

I've been several times and its aywekpensive places by the way, Four percent growith,tlae
government said nobody's ggito starve in this country Three meals a dayid if you don't

have money if you don't have employment theyehthis cash transfer thing. He said we have
increased the purchasing powéwuse to joke with the Portuguese when | went there, | said this is
one case where the colony has the highest end of living thar thean the.Yeah. Then the
colonizer Portuguese people find it more expensive in BraZihis is what this commission had

also talked about this National Commission on the@rganized sector with this it said we have
everything. Two hundred billion dollars is our foreign exchange our peraaptome is increased

after liberalization, our national income is increased one hundred twentyefivenp. All sorts of

things, lut seventy sean percent of the populatiohat is in actual terms that is eight hundred
thirty seven six million peoplspend less than twenty rupees a day less than haan not 20 rs a day.
The whole idea is that unless we have laws which directs towards these gésplet going to

happen. | don't know | mean whether you know because they have to be some change,anaybe th
judiciary was one factor of thatlf that is going to be taken away | don't know what's going to

happen.Thank you.
(Question and Answers)
Shivaraj Huchhanavar: We'll take up next questions.

Participant's Question: This question raised on yesterdayiscussion on 36(4) of the ID

Act about lawyer representation. The questionNibiat is the constitutional validity of Section
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36(4) of 9D-Act 1947, after the Judgment passed by the Cottygienic Foodsvs. Jasbir Singh
& others? (a) Whether till find disposal of disposal by the Apex Court we have to follow Sec.

36(4) or we will think that it is not in the statute?

Justice Chandru: Now that judgment which is a judgment which does not refer to the earlier
judgment which is binding precedetitcantbe judgement because it becoagarin quorunmow

in one paragraph the order say that this 19(1)g is violated and article 14 violated. Now the the Port
Trust case reported in 1977 AIR went into the entire issue and then held the restriction imposed
on lawyers appearance is in valid. They also referred to section 30 of the advocates Act and said
notwithstanding section 30 the lawyers can appear only with the consent of other side based upon
the police and ID Act is there. Now there are some attempt tovgetlos provision by an indirect
method and not a direct method but thasbir Singh'scase one paragrapls aisual Justice
Markandey Katjusaid its all invalid and nobody seem to be following that. There is a there are
two cases pending in the Supremeau@mne is directly challenging the constitutional validity of
36(4), secondly other one is appeals taken from various other High court. Until the Supreme Court
decide that case article 141 requires that you should follow the judgement of the Supreme Court
as it stands today and not experiment with this because any any deviation from the settled legal
position, any deviation from the binding precedent of Supreme Court, Supreme Court has held in
that Giri's case that in 1979 that such an award is a nuiltlyit you try to disregard a legal
provision or try to disregard the Supreme Court precedent or a High Court precedent, they say it
is a nullity. It should be struck down therefore while we should be proactive but in areas where we
can’t be atogoibysmtuswgemnly. dverfore try to attempt 3 methods which you
mentioned try to talk to both parties, or try to arrange some workable solution or try to see whether
any imbalance created. In such circumstances you may have discretion but tigtdigeloey the

provision.

Participant's Question-Wh at s change i n pr oWkatlarerchangesis pect

procedural aspect in ID Act required?

Justice Chandru: Now this requires a separate seminar but I can tell you several thimgs
are emmugh precedents of high courts and Supreme Céust. told you there are 10 law journals
are there and thousands of judgments are coming. In some of the judgments the courts have

recommended amendments one way or the other. The courts feel this amesdewgsary, that
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amendment is necessary, For example, the Karnataka High Court said why have Section 33 and
Sec 10(1)? Suppose there is a reference under 10(1) and under sec 33 employer seeks permission
under 33(2)B, the procedure is limited, summarycpdure. In 33A equitant to reference under
10(1), complain procedure. Now suppose a worker gets lost in 33(2)B application nothing prevents
him again raising a dispute under 10(1). The findings given by the labour court in 33(2)B, are not
binding on a labur court which hears a reference under 10(1). So what Karnataka High Court said
was this duality leads to unnecessary complications. Therefore when a management wants to
dismiss a worker let him first file an application to the labour court, let evidemtaken by the

labour court and then decide the matter meaning his power under the contract law to decide an
issue is now delegated to the labour court. So labor court instead of being appellate court will be
presided like original court, so charges arevpd what punishment should be given will be
decided b the labour court. So whatever the intention of Karnataka High court was that 33(2) and
10(1)should not be coming as a dual provision. therefore make the power under 33(2)B as regular
reference poweiThere are number of amendments have been suggested by the court. If you take
all the High Court suggestion, all the Supreme Court suggestion there may be 50 60 amendments
will be required but governments are not bothered , no amendments are broughtha by t
parliament on this issue. the amendment which they are now seeking is not what the labour wanted,
it is not on the question of simplifying the procedure or increasing the avenues for litigation, the
issue is of control who should control the actionshef employer. Therefore when we now talk
about amendments, yesterday many people said about process, then accommodation or staff being
there, funds crunge or process serving, these are all procedural amendments substantive
amendment are already there bywéjudicial interpretation. in fact if at all there is one litigation
which is completely flourishes over the year is a labour litigation and we have enough precedents
to decide this matter therefore the larger structural change i think requires astesdiseussion

as to what could be changes possible.
Participant's Question: Will it be wise step to undermine judiciary in the name of simplification?

Justice Chandru: Now the question will be other way round. We administer law as it is, we are
not pro active we are not power to strike down a law therefore whatever the law is there we
are going to be the judges undéetlaw. In fact in Pakistanwery time judge is appointed they'll
have to take the oath 'I'm bound by the Martial law degree alsr'e is a written constitution like
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us then they have to sign a undertaking even the martial law degree we are following which mean
most disgracing for judges to continue like that. So the other option is to get out of the judiciary
but then that may b@f a constitutional court but for a statutory court what ever statutes are there
you are going to follow, you are not going to say the law should be different, that may be your
view but ultimately the law as it stands or made by the parliament or statatleg you are going

to follow the law.

Participant's Question: Then the next question is a problesmyvorkers were transferred from
place "A” to place ‘"B’, however they <dhed not
management dismissétlem on the ground of misconduct without holding nay enqury.
industrial dispute was raised. The matter came up before the labourféeumanagement move

an application before the labour court for proving misconduct.

QuestionWhether going on strikis misconduct & whether the workmaande dismissed on this

ground?

Justice Chandru: Answer is therefound in several judgement. The, the the in

the Firestonecase in 1973 Supreme Couithe argument was yesterday also justice Sujoy Paul
was metioning. Now what is the difference between a case of no inquiry and a case of a vitiated
inquiry. The argument was as he was selling in a service matter under article 311, the High Court
finds inquiry is bad, it puts back the worker and say conductaiwemquiry where as in the 11A

you are asked to take evidence, now this issue was argued in Firestone, Daftari argued that in a
service matter we set aside the order and then put the worker back with liberty to inquire but when
it comes to labour courttteo e s n’ t Thealisputb eortikues for recording evidence. Does

it mean premium on employer's lawlessness? Supreme Court gave 2 answers, they said a no inquiry
and vitiated inquiry stands on same footing suppose we put a worker back it will ordyatggr
industrial undress because the issue is not decided. Whether he is guilty of misconductbenot?
industrial courts are created for the purpose of ensuring industrial peace. Therefore only final
award is deemed to bring industrial peace. Therejore must real evidence and give final

relief. Maybe in article 226 same workers may come with five writ petitmmgshe same non
employment. But in industrial law he comes only one dispute and it should settle all issues together.
Therefore they rejectiethe argument of the Daftari and Indra Jai Sing saying that it should be

treated like government servant. To bring in Industrial peace you must finally adjudicate the issue.
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Therefore the employer can lead evidence to prove whether misconduct is vatitl dhen
whether strike is a misconduct or not? Undoubtedly the ID Act every strikdlegal strike there

is no legal strike except in a very small way where a strike followed by illegal lock out is valid
strike, there is only way. Or in a non puhlidity service where there is no requirement of a notice
you can go on strike. The Act says what is a PSU and every six months every state government or
central government issues a fresh notification. There cant be a legal strike at all, now theye are tw
types of judgement idawahar Mills Sipreme Court saidan there be #élegal strike but justified
action? Or can there be a strike justified perceived as illegal, now Jawahar MillBSastgithing

is illegal perceived unjustified'. You a rthink of a justified action when in the law it is illegal.

But in Gujarat Steel tubes Supreme Court took a careful path by saying not all strikes will
automatically because they are illegal, it will also be unjustified but tlee itgét over Jawahar
millcaseSo what Supreme Court said was there can’
a collective action but misconduct is always individugd. each workers role should be mentioned

in the charge sheethey use the word Dumb driven cattl&he ordirary workers followed by
neta'sthey say follow the strikeThere maybe leaders who plan the strike plan, the destruction of
the employers property.So between those who led the strike and those who are merely
follows? Make a distinction.if mere partigpation then it is not misconduct notwithstanding it is
illegal strike you can grant reliefMatter was taken to Supreme Court saktizen an arbitrator
under 136 can be challenge8o it is in that context the court said the end was dismissal is never
contemplated. So in para 52 Supreme Court says in the matter of dismissal employers cannot
employers and employees cannot have a hide and seek dammmissal means based upon
misconductwhich is always individual and not a collective miscondust. theidentification of
individual role is important it is in that basi¥hose who were mere participants in the strike they
were all directed reinstated with a percentage of back wadpes the question came how to judge
these these matterXou see pagehirty three the the Supreme Court said, 'valuation of Indian
Industry jurisprudence constitution of India Article thirty nine, forty one, forty two forty three A
and the golden rule of judicial resolution of an industrial dispute. This court though in very
different context has drawn attention of the Gandhian guideline, whenever you are in
doubt Discourse in very different context was drawn the attention of the gun the engaged
lane. Whenever you are in doubt apply the followitgst , recall the face e poorest and the

weakest man whom you have seen and ask for yourself the step you contemplate is going to be of
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any use to him?' It is apt here, this perspective informs our decision. the broad basis is that workers
are weaker although they are theyduroers the struggle to better there &t the sanction of the

rule of law. Unions and strikes are no more conspiracies, then professions and political parties are
and being far weaker, part 4 of the constitution read with article 19 sows the seed of this
jurisprudence. The Gandhian code at the beginning of this judgment sets the tone of the economic
equity in industry. Therefore when you take evidence you'll have to see whether evidence is
available against all workers or only against soMake a distinction and apply Gujarat Steel
Tubes case and grant relief.

Participant's Question: 1) whatis latest view on protected workman?

Justice Chandru: | think the view has not changed because section 33(3) talks about protected
workman and how muctvorkers can be declared as protective workmanimmésethere is a

dispute between unions the labour department resolves. But then what is the protection he actually
gets? Only when there is a dispute pending in a court then you must seek prior pentnikss

not bar imposing penalty. He is treated like any other workeinbeaseof a protected workman

the punishment imposed on him or order passed against him must have the prior sanction of court

that’' s all, there i svorkmanagdtedtvsthesgameot ecti on gi
2) Approval Applications can be converted after dismissal as from permission application?

No there is no conversion contemplated because there are two types of approval. One is the prior
approval, other one is the post apal. In section 33(2)1 the approval is a prior permission, in
33(2)B the approval is a post approval. But Supreme Court has now held prior approval or post
approvals both are same. In one it takes before the other one takes afterwards, but SC gays since
has got the sanction of law, violation visit with the penalty, its mandatory condition precedent.
And if the employer fails to seek permission even the post facto sanction then order of dismissal
is void ab initio. Now Supreme Court says court may wnahtp the merits of the case the moment
there i s an infraction of 33 it vitiates the
because in one case you must seek approval to see whether principles of natural yastemnha
followed, wheher there is any illegal evidence. But incase of a reference the question is a larger

guestion where you become an appellate court, not a supervisory court.
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Participant's Question: Whether the apex court is in favour of ordering punitive compensation

instead of ordering reinstatement which is considered as a normal rule?

Justice Chandru: As | told you in the beginning this is a court of special contract, from a ordinary
contract we have now moved into a special contract, the only difference is ina nommact 73,

74 takes care of damages where there can be normal damage there can be quantified damage, there
can be punitive damage but here the question does not arise its not the question of dasnages. It
guestion so court replacing against the wsslof employer back to reinstatement. Therefore
reinstatement may follow either as a fresh employment or with or with out backwages or if
backwages what is the percentage of back wage. The question of granting punitive compensation
does not arise. Rota'ase where workers were given punitive damages for going on illegal strike,

Supreme Court said you must find solution within the Act not out side the Act. What applies to

worker will apply to management. So tajthaveef or e
cost of the |litigation. Beyond that | don’t tF
on the back wages, that’'s possible not beyond

Participant's Question: Managements often find it difficult to substantiate their conterttian
the workman was gainfully employed by adduces satisfactory evidence whether in the case of such
workman is it permissible to infer that there is every possibility of gainful employment as he is an

able bodies or skilled person?

Justice Chandru: In this country even able bodied persons are losing employmérdamil Nadu

in the last 10 years One hundred thousand industries small and medium industries have been
closed. There are nearly Two point five million workers who have been rendered
jobless. Therefore being jobless is not his lack of skill or skt one judge of the Madras High

Court held if he's ten years unemployed then in future also he is unfit to be employed. if he is
actually employed then he'll lie before the court his unemployniéms is what he says, After

17B the employers are very clever they go to the private detective agency and explore all
possibilities because 17B says incase he's gainfully employed he can be denied 17B. Now the
worker is asked to file an affidavit befatee High Court that he is not gainfully employed which
means yesterday somebody asked perjury case. Certainly there are perjury cases Madras High

Court pursued perjury case against worker. he is asked to return the money with interest also.
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Therefore ourare the courts to monitor whether somebody is gainfully employed or not. And the
employers are not helpless in finding out whether he is gainfully employed or not. one the present
workers are his neighbors, they can always find out and they have gplytBissem, the personal
manager wi || ask some workers what is happeni
the HR department works. Every worker is spied even in the toilet and restrooms they are spied
what they are doing. Some worker was readmges union literature in the toilet. Then next day
personal manager ask him which which news paper you are reading, so the worker was shocked
and there are nothing which the worker does which is not known to the managenfeitybu

mustsee Charli€Chagin's movie on modern timé&ven inthe restroom they'll be C.C.T.What

he does and then two minutes mor|lbe asked to get back there'll announcement coming, Get
back to work like that. So there are the system also knows how to insulatdrit$atft itis the

first time when seventeen B was brought in Madras High Court took the view at three judge bench
not in the every case there should be monitory payniarntase of an award which is nullity we
can’t respect t he a wshedtatuto8/ ueguireanens forGaintaining asvati d t
petition therefore pay monthly salary. But some of the public sector now says you come back to
work. You maybe a bad worker yesterday but i need your service please come back to work, in
Transport Corpottéon, in electricity Board they get back to work also thanks to Seventeen. So
seventeen b is some kind of a disincentive to the employer to litigate internally because you'll have
to pay once he wins the case. So it is in that sense first employers aedpheds. Secondly in

many cases employers filed application to cancel Seventeen B on the basis of deductive report.
then the High Court sent the matter back to tteour Court asked for a findings from the Labour

Court whether he's gainfully employed not/ Thirdly not all workers are dishonest to say that

there is every possibility of gainful employment. Fourthly many High Courts Kerala, Madras,
Karnataka, and Assam have said merely because he does some small odd jobs that iss not gainfully
gainfulemployment has got a connotation that he's in a better situation thaBéheuse if he is

a skilled worker he'l immediately gets employment some qilsre.A worker has to sustain

himself to live. And therefore that is not the gainful employmenhhat he's talked about it should

be some other equal employment that he's elsewhere employed, that he's as a disincentive for
making a double claimIn case he makes a perjury, In case the High Court find these gainfully
employment then the monetary behesi removed. Then there is a third question in case of a

breach of contract there is a mitigation of damages the other party must prove they did everything
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best to keep the contract goingut the mitigation of damages are unknown to labour I@w.

worke need not prove i did my best, | went and did all thifierefore you please reduce this
amount from my backward$So mitigation of damages never accepted as part of the law. Recently

S started applying that principle in indirect fashion saying thatwen * t gi ve hundr ed
wages. That's a premium.. Therefore making seventy five make it fifty percent, that is again left to

the discretion of the judges buthere is no uniform lawThank you

Shivaraj Huchhanavar: Well before we break for thea there after we have another session that

is feedback and evaluation session. We will back at 12 o clock. Before that | have two request to
make number one your submission relating to that particular hypothétiegliest all of you to

submit your wite ups on the hypothetical questions we have provided on the second day |
think. And as regard to yesterday’ s presentations
to group five | have handouts. As regards to other four groups | request all tf goovide your

write ups. So that | can just you know make it in the form of report and we can use it for academic
purpose. And before we break for teaquest the entire participant to give a big round of applause

to Sharit Bhowmik as well as hisrtiship as regard to his lordship in all these four days you r
lordship was like a backbone for this particular enseminar.So farHis Lordship we must you

know give a big round of applause once again.
Justice Chandru: Only thing is he can call m@mradeand not Lordship.

Shivaraj Huchhanavar: Let us break for the tea and we'll be back in the next session and we'll
allow both our resource person to take rest and we'll come back because it will be a conversation
between national judicial acaderagd the participants. So we'll allow the resource person to take

rest. Thank you
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