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Session: 01: POC® Act and its Implementation Status

Speaker. Mr. Asheem Srivastava

Day: 1
Prof. (Dr.) Geeta Oberoi:

Before even we start this program, | think the first important thing is that we all introduce
ourselves to each other. So we start with you and then wellaithtroduce. So, Sir can we
start with you, a a no no, pl ease be seate
that, apart from telling us about your name, and from which district you are, which High Court
jurisdiction, kindly also tell ughat are you POCSO designated Court, are you working as
POCSO designated Court, if yes, then from which year, which month and about how many
cases are pending in your Court? This is like this kind of information, this kind of introduction

we want. And alg are you dealing exclusively with POCSO Court, or you have other general

jurisdiction also? Thank you so much, yes!
Participant(s):

Thank you Mabm, myself D. K. Garg, from Hamir
am the | ADJ in Hamirpur, so | anrgsiding over the Court of POSCO, being the | ADJ, in
Allahabad High Court, the VIII ADJ, if there is the VIII ADJ, the presiding judge shall be the

VIII ADJ, but where the VII ADJ is not there, the | ADJ is the presiding judge, | am having
around 400 POSQ case, | am presiding this Courts from April, 2015 and | am having
several él can say several hundred Session tr
Rights case and al so others types of case so

in my courtséthank you.

| am A.K. Singh, AK. Singh, Dstrict Barsi, Allahabad High Court, | am senior most ADJ of

that district and being senior most DJ | am trying the cases under POSCO Act, around May,
2000¢, I n my Court thehé.ankeylQ0OOcaasssafl®r
cases, and you are dealing exclusively oreée.)
accident appeals, do you deal in some specified day for hearing these POCSO cases or some
specific time or any time?) nopn, Ma 6 m, al |l ti mes, al |l days ¢
running chiefly, the POSCO Courts at every time, bails are pending, aa 4 to 5 bails per day in
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POSCO Court (Prof. S.P. Shrivastava: achacha what about remand?) Remand by us, (by
onl yé) f iworkstof POBAOIAct ts dome by the | Judge (post arrest all proceedings
are done by you). Yes Sir, from the arrest of the accused to the conclusion of the trials and the

chare sheets are also filed in our courts. (Dr. Oberoi: Okay!).

| am Malashree Mohawnt | am dealing with under the Guwahati High Court, and 29 POCSO
cases are pending in my court and | am also deal with the district judge ummm POCSO
courtéand right now 29 cases are pending the

| am C. Sumalatha, working badditional Dist. & Sessions judge, Anathapur, Andhra Pradesh
State, and my court is specially designated as a POCSO Court. So, on the file of my court there
are 207 POCSO cases pending as on this day, so apart from being designated as a special court
to deal with POCSO cases, my court is also designated to deal with electricity matters , NDPS
cases and also Human Rights Court.

Dr. Oberoi: kindly switckoff your mobile phones please.

Yeah, | am Rajani from Andhra Pradesh, | am working as Metropolitano8es3iidge, in
Hyderabad, and | am holding a éfisté court i
| started disposing off the cases as soon as | got incharge of it, but approximately there will be
around 200 cases, POCSO cases, and theseowts ©f which | am sitting as a presiding

of ficer are burdened with several special en
aaé. Electricity Act éthaté.thatséthis t hi ngé
enactments, both the courts are designaieddveral special enactments. So, inspite of that |

am trying my best to dispose off the casesés
am doing is that | am taking POCSO cases in the earliest possible hour. At 10:30 | commence
trialsoasnot o make these victims wait for | ong 1in
about the remand work?). Rmand work as per ¢
remands, but they are taking these remand prisoners to Magistrates also. So,ewhat ev

procedure is convenient we are adopting that not to send back the remand prisoners.

Good morning to all, my name is Moolchand Tyagi, Additional Dist. & Sessions Judge Baroda,
and | am dealing with POSCO matters, ACV matters, Motor Accident claim matiss

appeals, regular first appeal, and Human Right Court and RTI Court, all these business with
me, but as far as the other work is concerned, as on today there is 283 POSCO matters are
pending in my court, and for other work, | have no time. | exeshgidealing with POSCO
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matters as on today. And remands, bails etc. are dealt with me only..as far as the statement of
the victim under Section 164 is concerned, that has to be recorded by the magistrate.

Myself K.J. Dasondi, Additional Dist. Judge, Godhn Gujarat, | am working under the

Gujarat High Court, | am nominated as the executive Court of the POSCO as well as the special
court of the ECB and othevil mat t er s al so | 611 deal i ng, I
aaaéadmini st r asRTVworkalson Hhaveaoglone: &bréoven | have to visited

to the childrenb6s courts for the observation

| have in my court to, 150 cases for the POSCO cases, and in 85 cases as under trial.

| am Vandaa Tendulkar from the State of Goa, my aa.., in our States position is little different

| am a District Judge by designation but presently | am appointed as a president of the
childrends court for the State o®Goa@bichis Ther e
functioning under the Goa Childrendés Act, 20
judge appointed for that court till the year 2014. | took charge of that couft ®e#, 2014 as

a full time judge. Before that the districtige, the principal district judge of North Goa district

used to go and sit in that court once a week on every Monday and all matters under Goa
Chil drendésd Act was dealt with. Now, the chi
of POCSO, so POCSfatters are also now coming to my court. | have 129n matters, which

are under POCSO, but that is read with Chil d
have POCSO read with Childrenb6sd Act. Goa CF
aroundaa, 43 to 44 matters are | find that those are of elopement, love affairs, that age group

of victim in the age group of 16 to 18 and t
Around those are 43 cases, remaining cases are genuine casastikee bnder Goa Chii
Act the age of wvictim for rape matters is 16
now Goa police are bringing those cases of s
victims he used to bring before the coumw because of POCSO,-18 those matters also

started coming to me. So, now | completed one year in that court.and since | am exclusively

| 6m working as a speci al court under the Ch
those things whicharer escri bed by the POCSO as wel |l as
with any other matters from last one year, frofnfS&ptember, 2014, exclusively these cases,
yeah matters would be there pending for chil
because tot al étot al I have pendency of arou
there was no regular judge functioning for till I was appointed in the last year. There are 448

total cases out of which 129 are POCSO. (Dr. Oberoi: okay)!
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(In Hindi ) AMai n Smt . Girija Devi Mer avi , Di st
Nyayadhesh ke pad par karyarat hoon, special board; court POCSO ki hai meri, aur rape cases
ke liye bhi FTC ke antargat mera karya hai, total mila ke kul 500 cases mere paasain ji

se 280 case POCSo se related hain aur remand

Good morning,I myself Yogesh Pareek Additional Dist and Sessions Judge, Raigarh,
Chattisgarh High Court 90 cases POCSO pending in my court, my court not exclusively

POCSO court but all civil matters, other matters are pending.

Wannakkam!, | am Selva Sundari from Tamil Nadu, | have been posted as Mahila Court judge
of Nagapattinam for the past 4 months back,
dealing withthe offences against women, out of them 30 cases of POCSO Act are pending, out

of them | aaa, disposed 5 cases..thank you.
| am Rajni Chadha, | am working as Junior Technical Expert with NCPCR.
Good Morning, | am Nidhi Sharma, | am Legal consultant withKICPCR.

Good Morning, my name is J.B. Oli, | am Senior Technical Expert, National Commission for
Protection of Child Rights.

Madam, | am from Karnataka, Mysore District, | am Vijay Kumar Pawale, aa | am having aaa,

two charges VI Additional Dist. Judgjs a special court for POCSO cases, as well as SC ST

POA Act, and also | am having a general cases, Session cases, regular appeals, and also misc.
appeals and | myself is receiving FIRs of both POCSO as well as SC/ST cases, remanding
work every thing igloing, myself is doing | am having totally 700 cases all cases, out of them,

140 cases POCSO cases, charge sheeted cases, and other about 80 cases are in FIR stage. So
long | have disposed off 3 POCSO cases, | am giving preference to dispose off the.. and
recording the evidence of victims within 30 days as far as possible. | have disposed off 3 cases

so long.

My name is Nirvan Khesong, | am working as ADJ Second Court Bankura West Bengal, so in
my court there are almost 50 cases are pending, aaa 50% o timaler trial and | am the
designated POCSO Court of that particular Dist., and in West Bengal all the Second Court, Il
ADJ Courts has been designated as POCSO Court in, West Bengal, so | am holding that. In

addition to that | have to do all other Sesai Tr i al cases MACC cases &
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Court actwually. So, I n addition to that | ha

, 52 cases are pending in my court, thank jiii34]

Good Morning!, myself Robin Phukan, Dist. and Sessions JGadaghat, a district under
Guwabhati High Court. Apart from dealing with regular cases | am dealing with POCSO cases,

till date | have 88 cases, | am dealing with remand matters and also bail matters. Thank you.

Good Morning!, | am R.K. Patnaik, Dist. & S#sns Judge Bargarh, from the State of Orissa.
Presently | donot have the statistics but the pendency position is approximately 200. Also,
dealing with other regular cases, cases of Sessions aaa, ST, NDPS, etc. (Dr. Oberoi, How many
POCSO cases are theréghwyou at present?). 200. (Dr. Oberoi, 200!).

Good Morning! | am Pranita Mohanty, Principal Dist. & Sessions Judge, District Judge,
Dhenkanal, under the HC of Orissa, apart from my other responsibility dealing with | am also
dealing with POCSO cases sintanuary 2013, in the capacity of Dist. & Sessions Judge of
other Districts also, aaa presently | have a pendency of 230 cases which include cases ready
for trial and which are awaited for charglkeet or final form what ever may be. My court is a

trial court as well as remand court. In Orissa, aaa no special designated courts for POCSO are
there. All the 30 Principal Dist & Sessions judges has been designated to deal with POCSO
cases only, only Dist. Judges. Approximately we dispose off 4 to 5 caseslaundst the
POCSO.

(In Hindi) Namaskaar!, Main Suresh Chandra Jaiswal, Hazaribagh, Jharkhand high Coeurt ADJ
| ke roop me kaam karta hoon. Main POCSO ke alawa, NDPS, electricity, SC/ST, General
Sessions cases deal karta hoon. Right to Informatictdgealate Court bhi hai, bail petition,
anticipatory bail petitions bhi deal karta hoon. Aur remand jo hai ham hee karte hain, POCSO
me hamare yahan, kareeb 43 cases pending hain abhi.

Good Moring everybody, | am Sanil Kumar, first Addl. District Judge, Kashrin Kerala,

under the jurisdiction of Kerala High Court. | got appointment only e@78015. | took that

on the Court from 187 onwards. There aaaaa is aaa designated POCSO Court, in addition to
there are other works | had to do, aaa motor accidanns, tribunals, civil appeals and
criminal appeals and other sessions, there are total of 550 cases apart from 400 and plus cases
are related to POCSO, | used to do the remand work and | have to visit and aaaa observation
homes and juvenile homes in d#dth to that | am the Chairman of the Legal Services
Commi ttee of Taluk. Thatodés all
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Good Morning | am Nissar Ahammed, ée..only
established in our country, first established in January, 2013, in Cochin Kerala, htogk c

in last April. It is the Special court for woman and children. Then dealing with POCSO cases,
and childrené. and gener al and other al/l 302
and children. The total pendency is 400, the last months staticef which 126 are coming

in POCSO case, and the first remand 1 s bei ng¢

you!

Good Morning, I am S.C. Pandey, ADJ Patna City, | you see dealing the cases POCSO and
aaaaaaaaa SC/ST case, but now | amrdeahly IPC case, and civil matters. But jurisdiction
has been changed éthat i's main. (Dr . Ober o

cases?unhé. ).

Good Morning! This is Vinod Yadav, | am from No#test district of Delhi, under Delhi

High Court jurisdicion, | have exclusive Court, dealing exclusively with POCSO matters as

well as the cases where the aaaa witnesses are children. Even if it is a case of murder, or what
ever, if there is a child witness that case will be in my court. | have pendency ofl 280

cases, and aaa there are about 80 cases which are pending investigation, remand work is being
done by me only, and | normally dispose around 15 to 20 cases per month. (Dr. Oberoi: 430
cases are under POCSO Act é?) . ngldside aapaasmaadd usi v

or 11 cases are of murder where child victims aaaaaaaaa or child withesses are there.

Very Good Morning! Myself Virender Singh, Dist. & Sessions Judge, Shimala, | am special
judge under this POCSO Act, SC/ST Act, NDPS Act, and apart these three Special Act,

| am having the regular work, so far as the pendency under the POCSO Act is concerned | am
having only 15 cases with me, the pending adjudication. Yes! Pendency is not a problem in our
State. (Dr. Oberoi: It is not actually p#ancy, what | am looking into a broader picture, as to

how many POCSO complaints are there in different jurisdictions they are pending?, So, in your

Courts only 13?). 15é. (Dr. Oberoi: 15é.and t
like thesetwo &ttt es are much more safer for childrer
haa..).

Not audi bl eéé

Dr . Oberoi : A ahaaaéPlease rember we are | nd
pl easeéthis is National Judi ciffeeeht Coutwiseldeny , pl
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aa, filing of FIRs, so dondét say all theseeée.

you cant say |ikeéyeah so donét, dondt do al

dondt, do all t hsedo yalelh tpH esae et, hiyreqashé&.. dont

Participant: No, madam pardon me actually the pendency in my Court, as on today 283 as |
told you, but it depends upon the custom. In Barroda district there is one Talukd diagiar,

where the custom is that the boy has to elopegth for marriage. And if after elopement, the
marriage is not settled then, POSCO case has to be registered and that custom has not been
recognized under the Act. This is the hard fact. (Dr. Oberoi: Okay, okay, okay, okay!! Please

dondt be c ivenwe asegust sliscussing,tthinking about the broader picture, yeah?).

Good Morning, myself Raghubir Singh from Delhi. | am presently posted there at Karkaduma
Court, Delhi, East District. And though mine is a designated Court yet | am also dealing with
general jurisdiction aswell. Total pendency of the POCSO cases is about more than 150 or so.
Thank you.

(In Hindi), Main Prabha Sharma, District & Sessions Judge, Pali, Rajasthan High Court se
belong karti hoon, aur mere yahab50 cases POCSo ke hain. &lpan me saare Principal
District judges ke paas POCSO designated Court bhi hai. Aur regular work hai he, civil appeals
hai, criminal aur revision hai, Session cases hain, civil cases hain, succession hain, probate hai,

family dispute hai, ye additionabhhe. To POCSO ke liye time bahut kam mil pata hai.

Myself, Ramesh Meena, Principal district Judge Churu, Rajsthan, (In Hindi): meri court me 45
POCSO casebain, iske alawaSpecial Act me Electricity, SC/ST, NDP&yr general case
work, regular sessioon a s e s , pending hain. POCSO ke Iliye

tay kiya hua hai. Mangal war aur Budwaar ko thankyou.

Dr.Oberoi: Is it following this practice of making days exclusively for POCSO, hearing

POCSO cases? No?...Sorry??....Yesl...earmark @da s peci al day.
Not audi bl eé

Good Mornig everybody, my name is Jyoti Kharka, | am from Sikkim, aaaa, under Sikkim
High Court, aaaa, apart from my own work | am dealing POCSO cases in my Court, now aaaaa
appx. 10 cases pending.

Good Morning, | am Lingeswan from Tamil Nadu, under the High Court of Madras, my court

is designated as a Speci al Court to for.aaé
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womenéaaaaa. |l was appointed as a Sessions |
May, 2015 Whien | came to that Court, it was aroun:
have disposed off 16 cases, 13 are pending as on date. | do all the remand work except, for
recording 164 statements | do all the works regarding POCSO cases. Out of 16 celsés whi

disposed in 5 months, 10 cases have ended in acquittal 6 cases have been ended in aaaa.

Convictedéconviction. (Dr. Oberoi: and in t
ended i n acquittal, wha't was t he naeet ur e ?
tellingé.customary issues..) it is all you ¢
16 to 18éthat is the reason, main reason, t
Oberoi: okay! ... hostil e! ! )tiéntbetagen thesparticipagts onl y
€. not audibleéé) And they cause much troubl e
dealt with that caseéaaaa that i1is still pend
mother gave a complaint, the boy, theboych t he gi rl was securedé. tl

trial | fixed next date for trial and one day prior to tha date of trial, theee complainant writes a

|l etter to me aaaa making an allegation, that
boy, and ke was actually kept in some other place for security by the parents and she escaped
from thereéagain a gir]l mi ssing complaint w
|l etter to me saying that the complnanotheant t h
threatens her, and she needs security and all these things she makes so many allegations and
she comes to depose and she came before me and she gave evidence and thereafter what
happened after | giving evidence afteB 2lays after when the casasvadjourned again this

girl got eloped, again a second case was filed against the boy. Again and again repeatedly this
is happening, even during the pendency of th

S.P. Shrivastava; complex situations.)

Good Morning! | am Sanjeeb Kumar Majumdar, under this aaaaa. Additional District and
Sessions Judge, under High Court of Tripur a,
dealing with regular Sessions, with regular cases, aa, civil appeal, motaterdcci
cases..aaaaée.compensation cases, LA casesé b
Judge dealing with the POCSO ca$28:24|So, there, | know the information there are aaaaa,

in our Dist. I n épur di st cti,aadag, around 78to BSicasesd i st
under the POCSO aaaaa Act. In otheré. aaaaéeth

5 to 10 cases pending aaaa our State the very small State. Thank you.
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Good Morning, Dinesh, myself Dinesh Kumar, aaaaa pregspasited at Ludhiana, under the
jurisdiction of Punjab & Haryana High Court. My court is regular court, | am not holding the
POCSO trial, aaa, right now. | am dealing with the civil matters, criminal matters, NDPS,
MACT, but I am not holding the POCSO f{riéDr. Oberoi: But there are in your Punjab and

Haryana, there must be designatedé.) There
designated courts (Dr. Oberoi: okay!) i n eac
thinking of givingyouaddiosnal wor k, so they sent youeé) él

future (giggles) (Dr. Oberoi: yes, yes!) dei
so, yeah!).

Good Morning! | am Satish D. Jagtap, from Jaisingpur, Taluka Jaisingpur, Districtpkiolha
Maharashtra, Bombay High Court. In my Court it have only 4 cases pending now. | am dealing

with al/|l ot her caseséthankyou.

Good Morning Maodom, ever y™NAddityonal Dist. Judge Shivdari S Go u

, M.P. High Court, | am | am my courti®t designated as POCSO, my DJ transfers cases on

el aaaaaa, what?.....which are pending 2 or
that éennn, basically 1 .. aaaaa, my court is s
cases, tanhkgou.0s all , th

(In Hindi) Namaskar! Main Thakurdas®2ADJ, Shivpur M.P. Mere paas POSCO, special
court, NDPS, aaaaa, aur claim, civil appeal, criminal appeal, special electricity board, ko
milakar 2000 se upar cases hain mere paas, NDPS me 12 aur POSCO rag 1dgbhses

hain, thank you.

(I'n Hindi, D P S Gour): Ek cheez main kehna
2"d ADJ, 3500 cases are pending in my court. My Court is mixed Court, in which, civil appeals,
suits claims, ST and other Electricity Actspeacases, sab kuch hai every thing.

| am Additional District judge, Keshari Nandan Gupta, from Gopalganj, Bihar, under Patna
High Court, | dealing with the special court as POCSO along with the other general Session,
civil, and others MACT, and NDPS matalso, 29 courts, 29 cases of the POSCO in my court
pending. | have disposed about 15 case and 5 case resulting into conviction and every thing

acquit.

(Dr. Oberoi: Thank you so much for all this introduction, its beenreally helpful to understand

the ground realities, of course, | am Geeta Oberoi, Professor, National Judicial Academy and
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at present al so, hol ding charge of Director.
to introduce them self.)

Aaaa. Good Morning everybody, | am Asheem Shrivastay,| am the Member Secretary of
National Commission for Protection of Child Rights. This the eeehhh Commissions that is
mandated with the responsibility of ensuring all rights of the children and monitoring the
responseé monitoring etPOLCSOI Anp daa, nee oné aft thosen of
responsibilities.

Good Morning!, I am Nisha Menon, | am a forensic expert, and have been practicing since last
15 years. And apart from the forensic designation, | also Masters in Psychology, and have been
édeal i ngse tyge bfftases lwith the psychological aspect, wherein a rapport building
and interview techniques we apply and these child victims, and we get hold of the evidences
and take detail history and the abuses which had been taking place with these cmidancti

we also work in tandem with the police officials, for training these police officials in taking
the samples, collecting the samples. How it needs to be preserved and taken care of forensic

analysis and sent to the Govt. Forensic Laboratories efuith sample analysis.

Good Morning! I am S.P. Shrivastava, working here as Professor. Earlier | was aaaa in Judicial
Services, | was District judge at Al l ahabad,
as Professor.

Good Morning! I am Sumit Bh&tcharya. | am a Research Fellow with the National Judicial
Academy and | am also very fortunate to hold this conference as a program coordinator. As

this is a workshop, we are really going to work out a lot of things out over here. To the pleasant
surprige, while briefing | could aaa, make a rough calculation that within this group of 35 odd
people around, it seems that there are 3800+
their data what we <could coll ect éulsamand | et s

gathering lot of knowledge. Thank you very much.

Dr. Oberoi: Now | will askeéa. aaa. Mr . Asheem
you have Prof. S.P. Shrivastava, and Sumit Bhattacharya, who is program coordinator for this
conference, lathese 4 days with you. Any issues there that you have, with respect to your stay

or anything that you require for your additional reading, any research work that you would like

to make, jointly withé.you can difficultiels,ahtt wo r k
all can be presented, in fact each one you have is a aaaa huge aaa, repository of knowledge
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which you can exchangewith each other and also with our aaaa faculty Prof. Shrivastava and
Sumit Bhattacharyd37:15]

Asheem Shrivastava: Okaygaaa, once again Good Morning, Wanakkam, Sasriakaal,
Namastey every thing together, éaaa. You know
initial round of introduction, i's that ther
That 0s stapding, haoh aot a lawyer. And the purpose, of this Act, which says protection

of children, you Kknow, the Act was not gi v
chil dreno, it means protection means thatwe hayv
the sexual abuse of children or sexual assaults on the children, is is, proactively controlled, in
other words. Aaaaam.. most of you have mentioned that you are holding additional charge
additional responsibility, the Act also says that, whereévert c hi | dr ends court
should be designated as special court. | get the impression that the same is the fate, of the
childrenés court also. Age, yes aaaa some bc
16 and 18, aaa | think that is oissue aaaaa, which is a concern for each one of us not only as
judges, but as human beings and citizens of this country, and this this needs to be dealt with
very very carefully. Many of you mentioned about the elopement cases. And in particular
Delhi, alarge number of cases are of elopement and there is a general impression that the aaa,
POCSO Act, is not very effective, and the accused is being let off because of the elopement
issues. However, not taking into consideration that it is not about elopdataatiout sexual
assaul t, its about pornography, I havenot h
notice, anything about sexual assault on male child. Does it mean, does it mean that the male
children are not being abused? (murmuring sound:nfr par ti ci pant s) may
..good..and lastly, what | could understand was that, aaa there is very little aaaaaaa, weight age
given to the medical and forensic evidence. Possibly because these are all elopement cases and
the oral evidence is given moreeightageviz a viz medical and forensic examination. |
willé.in my presentation, I would Iike to h
luminaries, you know the law, and there will be many other speakers who will be discussing

the nitty-gritty 6 s of the Acts, and | am not the righ
to again reiterate a few things as to why, and this law was enacted, because the existing law
was not enough to address sexual offences committed against the childreastbaé reason.

The second and more important was that there was no specific provision, for laws dealing with

for the sexual abuse of male children. And we have another international obligation, and that

obligation is that all the State parties (and Indiane of the signatories to the UNCRC) and
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according to that the nation the signatory state, is duty bound, to take to appropriate national,
bilateral and multilateral measures to prevent, inducement or coercion of a child to engage in

any unlawful sexuaactivity. The exploitative use of children in prostitution. The exploitative

use of children in pornographic material s an
limited to the cases of elopement or rape cases or allegations. Some of théesaliesy, there

are new offences, aggravated assaults, penetrative aggravated asskailtthese terms have

been defined. So, itdéds a very aaaa detail e
aaammm acts which are being committed by tkeesg these all considered as heinous crimes.

Special Procedures have been laid down, for recording of complaint, statements & evidence.
There is for fAMandatory Reportingo every 1in
police officials, every boglis supposed to report not only the commission of offence but also

the anticipation in case there is , you feel
that must be reported and itds a itosicha very
a situation where the offence has been reported aaaa before the commission. Monitoring by
NCPCR (The National Commission for Protection of Child Rights) and the State commissions
and the provision for fACompen sawdrdobthig)lwillNew of
skip this slide. fASpecial Courtso, |l woul d |
having a Speci al Court is to go for NASpeedy
means that the purpose of having the Sp&malrt is getting defeated. It also means, increasing

the trauma of the victim. And not only the victim, the parents and others aswell. Special Court

may take cognizance of any offence, without the accused (its not only that the police officer,
aaaa when @r they, they aaa inform the court then only the court will take cognizance it can

be otherwise also.) without the accused being committed to it for trial, upon receiving aaaaa
complaint of facts which constitute such offence or upon a police reporttofasiis. Are there

any cases, where the court has taken cognizance without the police reporting the matter? The
SJPU or the Juvenile Welfare Officer of the Police Offisethe key here, who can make or

ma r the caseél ol | s how ywovery cruocial getsan, andeoxrt sl
understanding is that the SJPU only exists on paper. Is that right? (assertive murmur from the
participants)eé good, so thatodos the fifth pr
purpose of the exercise you knaveays the workshop to assess the nature of difficulties faced

by the POCSO Courts, we want to understand from you all, and therefore | would request you

to be very open, transparent, honest, in giving your comments so that, we understand what is
going wrang and if there is something is going wrong, let us propose for the necessary

amendments in the law. Coming back as | said, SJPU holds the key. Evidence of the child has
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to be recorded within a period of thirty days of the Special Court taking cognizhtioe o

offence. That is is the purpose of having speedy trial. The Special Court shall complete the
trial, as far as possible, within a period of one year from the date of taking cognizance of the
offence. There are cases, thousands of cases which westemegjin 2013 after the enactment

of this Act, are still pending. Lets see | am sure, you cant see all these things, so | will read it
out for you. As | said the SJPU or the pol:i
whole case. FIR or no FlfRe primary responsibility is (in the case of a genuine sexual assault)

the 10 is supposed to take the victim to the hospital for medical examination and medical

treat ment . FIR will come subsequently, its 1
you | ater on. Aaaaa theeee the 10 is also r
Wel fare Committeeo, in 24 hrs. he is also r¢
you take up the trial it is theteedsapbasebsur

support person is provided and the the support person is to inform the victim and update him

on the process of investigation, judicial procedure, case proceedings and potential outcome. |
think the intention of introducing all thepeovisions was to ensure that the poor people and
majority of the cases we will find that there the people who are really poor who come for
support to the police or to the CWC are the otherwise rich people can always hire the good
lawyers and take up thetases. But, this is meant to provide relief andcourand advice to

the poor people, and thatodéds why there is a p
to CWC and CWC providing the support person. Secondly, SJPU is supposed to inform, the
Special Court and update the Court on all developments, to inform the victincabaselling

services, case development and progress of investigation. It is not the support person it is the
SJPU the 10 is responsible for informing about the legalitesutathe court, about the
proceedings about the investigation. SJPU to inform parent/guardian: and their Right to be
represented by a lawyer; and also about the Victim compensation scheme. We receive lot many
complaint were the victims are not being prayfeel compensation, though the compensation

may not be really important, but sometimes for the poor people it does means a lot, where you
have to treat the child and for other purpo:
and the words used is ergency medical. Consent of Victim and Parent/Guardian or Trustee
person is a must. Doctor to collect Forensic Evidence simultaneously. Most of the doctors they

are not resorting to this practice of collecting the forensic examination aaa evidence, delaying

the whole process, and because of the delay the evidence is lost or destroyed. If required,
provide for counseling. So, that s why | s a

trained professional and sensitive to deal with the issues and asssthenceamplaint comes,
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the moment the officer comes to know that this is a genuine case he or she is supposed to assist
in all possible ways. AFailure to Reporto,
action in case the person who knows dbout he case. AFal se Compl a
unnecessary allegations. | will now highlight something very important very crucial, see the
National crime Record Bureau, has prepared the list of rape cases against children from 2001

to 2011, and there a8, 500 roughly cases, which were registered in all these ten years,
though, statistically if you look at it , it looks that yes, it is increasing, | am not very sure,
whether it is increasing? In this country today, 180&f cases are not being registérAll

child marriage cases are offence under the POCSO Act. All child marriage cases. and | am not
sure which court has taken cognizasoe motar by the complaint generated by the society,

by the individual? Again there is a reason, you mentionedtttee r e i s t r i bal cu
issue which needs to be aaaa debated. Whether we want the child marriage or we want the
heal thy individual ? 1 f the practice of <chil
child, [52:45] how are you treatingthech#td | 61 1| show you one slide
have the data we collected from the States recently, and barring one or two States, | mean they
are major ones, Madhya Pradesh is one among:¢
Pradesh and Tamil Nadalso. Between 2013 and March 2015, you see 40,000 cases have been
registered under POCSO. Ten years and these two years what does it indicate? Yes certainly
yes, there i s more awareness, more sensitivi
the earlier rape cases, or sexual assault cases were not happening? Or pornography, the children
wereéeée..they were not reported earlier]!
reported today? Noé thatodés ourereismprovesienoi on al
punitive action against those people. Aaahm..yeah!, Some of the States which show very high
number of cases, 9182 Uttar Pradesh, Rajasthan 4959, Odisha 2790Maharashtra 6861 , Kerala
2818 Karnatakal522, Haryana 2096 aaaahm, Punjeb ofr se i s pretty | ow,
any conclusion on the basis of number today as we all know most often the cases are not being
registered. Aahhhhm lets see the status of Special Courts. We have 665 Districts, 604 Special
Courts, on paper. You allknw t hat you are all overburdened
aspect of sensitivity, the other aspect is that Special Court means that it is dedicated Court.
Theoretically on paper, things are under control. Disposal of cases: Thixasirsk, aaa,

anmmh empiri cal data and we donét have the r¢
from the State Govt s, it aaaaaa doesnbt gi ve
concerned. The conviction is very very poor. And, | think next, faxt days we need to

di scuss as to why conviction is so | ow? Wha
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decision making process. Alarming rise in child abuse 236% jumping child rape cases, this is
basically based on aaaa hdomeoutwithfow doduG&Bondei gur e
we analyze, theases that we have received aaaahhh from the State Governments. One in four
casesé. but these are some of the things that
and appreciate also, 1 in 4 casestufd rape involve girl younger than 16 years; 25%. 90 %

victims under 12 years are raped by family member and close relatives and friends. This, |
dondt know, because our assessment and | hayv
one organizatioc al | ed fiRaahat o has analyzed around 4
our assessment, we have recently, we are analyzing the complaints that we have received which
are registered and on the basis of the documents, our assessment is somewhafdifferent

the assessment which is made here where 90% of the victims are under, they are they are raped
by the family members. 87 % children were repeatedly abused. Is it the child marriage?....
which is one of the important factors and if yes do ewe need somhething about it?.....yes!

Madam there is a child Marriage, we have so many Acts in this country, what about the
implementation? And not only the implementation, part, ummmmhhhh as my friend over there

poi nt ed o udulturaltiséus. There amrtain things which people believe, See in

early, 1990 the accepted age for the girl for marriage was 10 years, it was enhanced to 12 years
and when the Angrez came they enhanced it to 14 years, (Hindi) hamne usko 18 to 21 kiyaa.
However , t hyeuthe staiidtids, the bhidwnarriage is rampant, rampant, rampant in
this country. We need to change this, I dor
registration of cases alone will solve this issues, but, you can definitely contribute vidilg w

the judgement. So that the massage goes across the society, and there your role will be very

very <crucial. There are many you know in Hal
panchaayaté.the point i s -sétbféhéasciete Bou tannbtasee t o
the girl childéahhé.. to satisfy the male e

mean we are still bogged down with thé"t@ntury issues. People, US is thinking of going to
aahhhhé. . moon and sun &ndaeaaesstill200 lyeard behimdycur & P
thinking is still the same.How do you expect these girl children to comeup and come out in the
society and become good citizen, good scientist, good sports persons, if you are getting them
married athe age of 12 ya's or 14 yeaf51:00:10](In Hindi) Sahab main aapse ye keh raha

hoon ki ye aapki aur meri responsibility hey we 6 r e al | gui lty of neg
being insensitive. You are in a position to influence the society, | am in a position ema#lu

the society every one of us. Why don't we d

process is to be adopted | ater on after re
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compl aint é. (not audible)é(thathawquutedthasr e t r y
the yellow highlighted portion from National Geographic. There is a beautiful article, | don't
remember which one, | can I can share that, let me take it out, but this is this is maybe one of
the year that me an sipanthhaw tbe(person willcame to thé aodrt)for ( Par
di vorce? This is not a case of | egal marri a(
the case where my but this has been quoted and if a magazine like National Geographic, they
must not have quotetis out of blue, they must have taken this reference from some judgement

or somewher e eYes!thid i very commandheypdayethat the marriage is not

what It is void émurmuring its void yeah!

talkg é y ou takeninocce, divorce will not be granted. (cross talks by participants). Do

they? Do they grant? (..Participant: they ce&
how many such cases the divorce has been granted..(Prof. Shrivastavaec®ee of

annul ment will be thereéthere will be decree
but not the divorce. Il think, ¢é. there wild.l

(InHindi)Ac hc haa, mai ho6hbpk@8)y e belsdalso for ysuoAaaahhh i n g
in rural Karnataka in January 2013 a young girl on her way back from school on bicycle,
(though its not directly related with marriage) but then she aaaaa wasageugand thrown

into a well she was saved by passerby and vdticed her struggling for live there after the

entire village, has stop sending girls to school outside the village, these girls will soon be
married off despite a law in place which stipulates the minimum age of marriage as 18. This is
something very vergommon. Parents feel, (in Hindgdki ko 8 class tak pada do, uske baad
shaadi kar doWhere shall the villagers find across the country (in Hinskebaad door nahi

bhejna door bhejengey, to kisi ladke ke saath affair ho gaya, chali gayee outsithestine
marriage kar lee (Participants amongst themselves: yah! Its changeloi nahi ha? Okay!!,

but this has been quoted January 2013 case (cross talks amongst the participants! Not clearly
audible)karaa rahen hain | think | think that's a very vergositive sign and | hope the other
villages also adopt such practices, the sooner they adopted the better it will be, for the society.
This is a figure which is quoted by registrar general of census 2011. (In Hindi) 10 to 14 years
age groupmay yeh saar States may jo log married haithis is a statistics. Lakhs of people,

U.P. five hundred thousand. (In Hind#aanch laak log Uttar Pradesh me haMaharashtra

may3.5 lakhs. What happens to these people?, | mean, justimagine, they start bearegg child

at the age of 14. Health, look at their health, | mean gentlemen our health statistics are very

poor. (Participant: Sir, | just want to ask one question, if this data is available with the
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government, then why government is not taking the action fplemmentation of Act, why the

burden lies over the Courts?) No no, it has nothing to do with the Court, | am just trying to
sensitize you, it has nothing to do with the court and yes it is definitely the responsibility of the
government and the officials whare dealing with it, but there is no denying this fact but it is

not an aspersion on the court and it is only for the sake of understanding that we must be
sensitive about it. (In Hindinera purpose yahan pe usko is liye nahi that ke aap usko nahi le

rahen hain toisliye yahan parye horahadhaiot at al |l . | will now sh¢
that we have done, we have registered around 500 odd complaints after the enactment of
POCSO Act, and we analyse this 200 odd cases after that, aaahh, nodjtr@ycases were

from U. P. 162, from other regions, mai nly U
aaaaaaé yes! | arge State and proximity to De
the State of U P, but that doesn't mean that it is nqidrapg in other States and, we receive

28 complaints in 2012; 100 2013[1:06:24] which were being analyzed and I'll show you

some of the analysis results. Location of the offence, victims home and offenders home: 48 &

51; farmland 50 percent; the purpadehis analysis is, to prepare some sort of dossier, which

will help the parents and the children. So, | am thinking if you can come out with some analysis
which can help in devising some protective, sort of safe hand book for the parents, teachers
and dher wellwishers. So, first understanding is that most of the sexual assault cases are

happening, either in the home of the accused and the farmAgaaf the victimand here the

Maharashtra, analysis also agrees with this age of victim is 12 to 6/ Yéa susceptible or
vulnerable aggroup is between 11 to (in Hindigh dekhiye aafy4 to 72 cases are 74 cases

are between 12 to 14 years ageup and 15 to 17years, 72 cases. So,(in Hunske niche jo

hain,cases haifjut they are aaaa stilho I wonét say serious, but 1

which need to be taken into consideratiBelationship between the offender and the victim,

acquaintances they stand on top. 53 % cases the accused were not very well known but known.
Ifyouclubaguai nt ances with neighborhood, 57 e53
So, one has to be, (in Hindaur abhi jo maine aap ko batay@ NCRB ke report me maine

kaha thait is the parents this analysis which is based on the evidence and the dateéswhich

avail able with us, and aaa similarly the rej
al so says so. I | 61 1 |l eave a copy and you ceé
analysis and infact and each one of you can go through thdtt 6 | | tell you a

happening in Maharashtra. Aaaaaa, if you club these two together, so we need to be cautious
with the acquaintances. People you know approached us, who register their complaints, most

of them were s o family memBers tard eomplaimisel damesuoanoto
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complaintss el f € 1 0 ¢ o mpdermiated and pabticespirised pefsons 5, so all across
but the majority of them are family members, so family members are taking | mean they are
now getting more and one conscious about these issues, and many of these complaints are

against the police officials and their inactions.

Offenders Age majority of them are adult 200 (In Hindbaat sirf offenders inme minor the

majority were adults, obviously.

Problems faoa by the victim during investigatioff his is again something interesting.

Insistence by PoliceThat the victim should be brought to police station for FIR where is it

written that the victim has to come to aaaa? But (In Himdijn aapki complaint regisr nahi

karoongg and thatodés why people approach wus. Pe

approach higher authorities, they start sending complaints to President of India, Prime Minister,
Home Secretary, (In HinlFalaan falaan because, (and mastthese complaints are against

the police) Police take the victim to the site of offence before registering FIR or in medical
examination, where is it written in the law that the victim has to be taken to the site of offence?
The first thing that the pigle is supposed to do, in case of genuine offence, they have to go for
the medical treatment, FIR will come subsequently; or if you can do these two things
simultaneously. But where is the need for taking the victim child to the site of an offence? and
increasing the trauma of the chiMictim needs to repeat the details incident several times

Delayed filing of chargeheet by Police result in bail to accusPdes that happen? You all

agree to that. Good!

Delayed filing of charge shee soriictim andaccused are taken for medical examination in

the same vehiclePol i ce may say that they dondét have
| O, hedl | Saahap méré paas bladimednah) hai, main kyaa karoon, Sarkar ne mujhe
dee nahee to main isiemie kay jaungaaBut, is that the right approach? Imagine the child of

10 years who has been raped, brutalized, beaten, and he is sitting in from or together with the
accused, who is a known criminal. (In HindlJoa kahaan jayegaAnd who comes from the

poor strata of the society. Imagine that situation!

Delay in serving summons to victim for deposition in co(irt Hindi) victim ko batayenge

nahi | ast day me bataayenge, vicéagThre awiyetgiam

doesnot k n o w henvhoanént yousstep inside the court room you imagine the

situation of a child!
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Police fails to inform CWC:

Medical Examination Issues

Victim is made to wait for a long timéf we have hundred two degree temperature and we are

going to doctor for medicalssistance; if we have a toothache we want to attend this as soon

as possible, in here; the doctor is making the child victim to stand and wait.

Doctors are rude and impatient with victim and family

Victim is not explained about the medical procedureamsent

Some doctors fail to report the matter to police in case victim directly approaches the medical

for medical supportAgain the doctor is at fault; he can be taken action under the Act.

Medical Examination is conducted in the Labour Wapén (InHindi) ek chote se bachche

ka, you know how the labor wards are!

Forensic evidence not collected at the time of medical examin&timve mentioned earlier

and the impact of it. So, there is, if these are the issues, there is probably in everytattempt

protect the accused, and not help the victim.

Some of the comments made by the Judges:

T I'n the absence of victimds statement, t he
doubt.
T Case not proved in the absence wmfsongdocume:rl

of the major issues not only for the cases of sexual assaults, but also for trafficking, for
education and everything.

1 The 10 did not collect the evidence properly. If he has, he or she had not collected the
evidence properly, why was he or sle chargesheeted? At least, by the department,
there should be departmental enquiry against that 10.

1 Inseveral cases Judges did not comment on the failure to conduct medical examination.

Medical examination and forensic examination in case of childnvicdi extremely
crucial and is the best evidence. What happens, if the child is deaf & dumb? Will you
still go for the oral examination? If 100% victims are dumb, what happens? Or they are
especially abled, imagine a situation, what is the evidence youdwely upon?
Medical and forensic? My my humble humble request to all of you is that, when you
go back, please start relying on the evidence the forensic and medical examination.
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Thatdés my éif you can do that, atybuecan t hi s
do to the children of this nation. (in Hinddapko, sabko, hamko pataa hai kaise,
evidence | iya jaata hai ,thepahande theiveviderce, c e , k
everybody knows that. Why not rely upon the forensic examination and ttieaine
examinations, solely? (Participant: Sir then the Evidence Act has to be changed). Please
suggest thaté. Pl ease suggest thaté if if
defeated, it is not serving....(In Hindum usko 15 saal ke baaee will change the

Act then. (Participant: As judges we have to see the Evidence Act only, and our
precedents). Let us, debate it here, but at least start giving weidhtages1] (In

Hindi) poocheeye to sahi police se, medical report kahaan heaHl,the dotor, ask

him, why the examinations were not done, why the forensic evidences were not
collected? Let them appear in the court and say, (In Hmdi)ne kyoon nahi collect

kiya ya galat khyun?7There is a laid down procedure for collecting the forensic

evidle nce. And mo st of them are now pol i
somet hi ngénot audi bl e) él think my friend
clearly audibleé.in many cases they want

village meeting and athat, in the process they take two three days, after two three days

when the victim is produced before the medical officer, obviously the forensic evidence

wi || not be there, that is a veryéand anc
24 hours oly, and not the accused is produced, in that case it is very difficult on the

part of the court to insist that whether the medical examination is done or not. If the
accused is produced in the court along with the FIR in that case we insist that where is

the medical report of the victim and the accused? If the accused is absconding then we
send the é..) thatdés really nice on your

in cases where medical evidence is not referred also they are subjectittithe to

medi cal examinationéaudi o not <clear ) th
diffeent €. my understanding i s (correct me |
advanced today, and | dondédt think idhat a

collected properly by the 10, by the doctor. Even if it is delayed, by a week or so, (am

| right) the science is so much advanced today (In Hikaliee pen ahi ja sakta, koi

bhi nahi ja saktayou always leave your signature; every person leaves hieror
signature (In Hindikahin naa kahin pe ham log karte hai@kay! (Participant: cross

tal kséactually the victim herself I's not

cases? (Professor Shrivastava: But even then if there are circumstances withpled
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forensic evidences, we can put out these
will be, if somebody pays the victim, and they turn hostile, and you know very well, |
mean you are all experienced people, you are all luminaries, before the@teseto

you, whether it is a genuine case or it is a falsification, in case the victim turns hostile
under the pressure of his or her society, parents, family members, many other things,
will it be appropriate still to give an advergelgmen® Even if thevictim is hostile,

what is the worst that is going to happen, based on the evidence, | am saying if the basic
evidence is the forensic as well as the medical evidence, clearly proves that this is a
case of assault, itods thevictingums hoslle,armyoer of a
know very well, on the basis of the forensic and the medical report would you take the
decisionq1:22:00]againstth@ ¢ c us e d , \adtuwsddthat is whattl dmesaying

that the accused, there is a irrefutable evige(Prof. ShrivastaviNahi, where is that
evidence, the question is where is that evidence, irrefutable evidence you are referring
to, where is thatéforensic wil!/ prove th
guestion is that who has done it ok let me put if ok (If DNA is there then it can

be proved) okayhich which means which mea(Rrof. Shrivastavabut | think he is

fine we can we can justty to understand that sensitivity has to be shown) wigth

means itheaccuseds dead, aaa sy victim is deadaccusedavill 99.9 %go scot free,

no?? How?(Participanthere is provision Evidence Aatircumstances leading to the

d e at ham cpming | am trying to linkhese two casesjrcumstantial evidenge

forensic reportmedicalexaminaton, believefor the time being thatoughthe victim

is standing in front of youand he isshe or he has turned host{la Hindi) tab aap

prove nahi kar saktgParticipant:Kar sakte hain)Karsakte hain ig@od thank you

this is what | wanted to know dn would like tolearnform you that we can the point
is,whensuch cases come to,wge have to revert back and | wodikle to know how

we can do thagnd if there are some case study some gaigmenttheywill become
Landmarlkjudgmentaunder this At and this isvhat we would like you to do (In Hindi)

nahi who aap kariye, mera kehne ka matlab ye hai ke do minit ke liyeimagine kar lijiye
ke ( Pr of . Shrivast av a:at |lgast passibiiiet are itherg) ar e
possibilities are there, may lyeu have to assertlat more, okay! (participants cross

tal ks not a u drnaibkuehkuchkeachi Judgeiriemiehirgha hoonthese

are noteworthy remarks by the judges, and | will read it out for you, please have a look

at this:

o Pr o s e c aldtestimory & sufficient to convict, corroboration not required
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0 Insisting on corroboration will add insult to injury
o Delay in filing FIR in cases of father raping daughter is understan{Bitsy
have gone ahead and taken these decisions).
o When the Wtim is of tender age and the case is reported after a long gap, there
are boundto be inconsistencies which must be overlooked
0 Gesture of a child who does not understand sex are important and must be taken
into account (these are some of the landmarigticeable, praiseworthy
judgements, people have taken).
So, | want to motivate you. (participants: Lot of noise and cross talks which is not
clearly distinguishable); (Prof. Shrivastavee are supposed twork in an unbiased
manner, wecannot treat eachnd every case that it has necesgsarpe result into
conviction only. That is what is the aim of the judicial officer. At least some empathy
for the victim, that, é.while evaluating
, empathy with the childhould be there, and only very much tactical approach should
not be there, some kind of adjustment if possible within the law, and if conviction can
be appraised then conviction should be done in this type of cases. If there is no evidence
at all certairy nobody can say that you to convi
to, Shrivastava Sir has come to my rescue
a child and especially coming from a poor family, who cannot afford to have a lawyer,
and in thoe cases where you know for sure, and most of the cases based on the evidence
you know. If you know for sure that Yes!, there is a person, who has actually committed
the crime, however in the absence of the evidence, | cannot do anything. I think this is
the point which is debatable, where it is a point of empathy or sympathy, there probably
you have to weigh your heart and mind to , in how to help in deliverjndgment in
favorét hough | me an, itdés a cour he of | a
interest of the child. see in other cases, in case of theft, in case of any other thing if
somet hing happens its okay! , Abpka ek jof t hi
judgement hota hai woa gaon me spread hota hai,asio@nals ko encourage karega
yaac r i mi nal s ko dteejudgementaldmetivdtea theecgnairdople,
see you are these people, manage (In Hibdisaal se aap bachche ko uthakar le
jaaenge aun e 6 | | start raping the chsenttdthe The n
masses is nre important, aaaaa! | have few questions, which | have written, on the

base of some of the cases which came up in the news paper:
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0 Are the existing laws and provisions effective deterrent in prevention of sexual
assault ??f not if there are any flawshén let us discuss in the nextt3lays
and highlight them. Because you see the advantage of these Commissions is,
that when our report goes, [and this will form a part of our report] it goes to the
Parliament, may be today, tomorrow or after 2 years Esydahe Parliament
picks that up, and makes those changes, it will be something good for the
society, and this will be the hardcore evidence).
o Are we failing in IMPLEMENTATION?(Yes or No)
o To what extent and satisfaction (of victim) the laws and julicia
pronouncements have punished the peapat®
o Can police and judiciary solve the problem of sexual assault? If not, what else
is required to be done by individuals, families and communifies® m not s ay |
that you are supposed to take the decisionnvthe case comes up, but is it the
society, the parents and everybody else who is responsible? Or Not?)
o What impact sexual assault had on the lives and psyche of past perpetrators and
victims?(Nobody has analyzed, | have not come across any such stogie pe
who are growing up, who have been sex.!
ABiIi tter Choacl atPmlVirgnoki kyauske experienecedtyaa h at ,
the)
o What percentage of perpetrators, both juveniles and adults have reformed?
(They have comedzk to normal life}p
0 What encourages sexual assault?
A s it lack of parental care, inadequate attention or neglect in schools;
A Changing social values;
A Easy access to porn films,
A Media reporting particularly page 3 reporting and sauach so forth
o Do the parents or society have high level of tolerance or apathy for sexual
assault and its reporting for fear of social stigma?
o Is it that the children, particularly boys, witness sexual and physical violence
and debauchery within the family, friends and siycgming unpunished which

encourages them in committing these acts ighunity?

Okay! Now I this is my last slide, this is the impression of childben,this is with reference

to the child labour and the strebgse children who ruaway from homel think we will have
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a response asuchchildren, though it is not vergppropriate to ask them to do anything and
re-live those momenisut this was donby the street childrerso how they have reflected
themselves their owagony and in these paintingdhank you very mughandif you have any
guestions or suggestions not questiondugigestionsl, am not a legal person so please don't
ask me questiongProf. Shrivastava; as you said | think we can avoid legal questions, but
general questions) you have any if not thank you very mughhank you (Prof. Shrivastava:

sol think we can break for a cup t#aand by 11 we will be heye
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Session: 02: Forensic Science in Absence of Testimonial

Evidence

Speaker. Ms. Nisha Menon

Day: 1
Before | even | stagd with the presentatiphwould like to have a small question with all the
members present out hekldow often do you come acrqssith forensic evidence#y child
sexual abuse case90%¢é 9 0 %; is@ Ortthe same for everyb&@$0%;somebody else
with a differentpercentage here? Yes stifty Percentso | was taken an average of 50%§
you all come across with forensic evides@nd one more questionquestion added to that
what sort of forensic evidenselo you all come across? (Participantsscsot al k6 s, not
DNA testing DNA testing? DNA No, (Prof. Shrivastava: actually this may be true for the Delhi
only). That is mainly the biologicaluids which are collected from the victirand serum
articles, finelthat is the onlytype of evidenes andhat possibly is like the evidences which is
being collected from by the medical examinghich is subjectedfor forensic analysisfor
grouping of blood and all these thingme! (Participant: even in ageetermination age
determination) Age dermination! Age determination of the victim and the accused both,
(participant: radiological examination) yeah!, like basically whatever, whatever forensic
evidences aaahhyou'll have been stating is a part of the medical examination which is
conducted ¥ the doctos and the samples which are collected by the medical examiner is sent
for forensic aalysis and subsequently thosgds and tested aralreportis submitted Now,
anything aprt from these biologicaldids, bi ol ogi cal fhhve coshesacro8 DNA,
(Participants: hair, not c | eseeneof affence,ckay!d i bl e é
(Sumit: There is a request, anybody who is making a remark, could you please put on the mike
and then speak, so that it is audible more clearlasgl@ull the mic towards you, put it on and
then respond, please!)fine! Sdyave a fair idea in terms of like what type of forensic evidence
is have been used bjfferent officersandalsoof what sort of evidencare like morgorominent
in as a part oforensic evidence in this pagtilar child sexual abuse casésvill start with
simple definition offorensic sciencel, know that many of yoii | | mi ght be awar €
definition of forensic sciengat is not a subjectt is basically an applicatioof science for
legal purpose and the application of basic Scienldes when you are talking about the
biological fluid, forensic science biology when it is being used for lggapose, it is forensic
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biology, whenphysics is used is forensic physiss herein and so fortiwe go for forensic
science Now, everything the entire forensiciesncesis basedon one simple principle of
ALocardds Pri ncdifpWhe noefv eEx cthvaon geebj ect s ¢ o me
|l eave a trace oiminat dwrebe oonneaed to dus Hencreme hy cantact
traces carried from the scene of crime or left by bmmerat the scene of crimso this is a

simple principle oLocard, aaaaa Principle of Excharigelocard.

| will not go deeply into the Act, whdhe Act says, just a brief about, what exactly is POCSO
Act? The Protection ofC h i | d é &hildrem drom Sexual Offences APOCSO Act)
which isformulated in2012 inorder to effectively address sexual abuse and sexual exploitation
of children[4:40] It is any sexual activity between betwestultsand minors or even two
minors when one forcesit on the other. This includes sexual touching and -“tomching
acivities like exhibitionism, exposure to pornography, photography of a child for sexual
gratification, solicitatiorof a child for prostitutioncommunication in a sexual way by phone,
emails, and evefaceto-face.l would not Go Madal details of this particular & ratherl
would take itto the forensiaspect of how these how this particubat can be cooborded

with forensic evideneand what are the othéarensic evidenceapart from what you'll have
stated Child sexual abuse or @Sis often referred as a very silent crinteecause it is the
victims here is achild. The age is definitelg very important factor because many times even
the children doesn't know what exactly is happening to his to him or her what it and they have
difficulty in disclosing what exactlp disdose t& to whom to dsclosethis? Disclosé¢o whom

to trus® and hav, what would be the reaction of the pareithsir neighbours theirrelatives

once they start the discla®. Disclosure, tends be a processather than a single episode
Single episode of disclosure only occurs when there is a forced rape or sgmethy
abnormal have happened to the child and the chilthéspain and all these things ttiae

trauma igeally unbearable and tlohild reports that.

Signsof genitaltraumaare seenin casesf gradualand multiple episode®f sexualabuse

Because these types of sexugisodeswhich like we have alreadseen the statisticghich

happens inside the homanichin thar near neighbourhoodhis is a gradual coursehich is

taking place in like monthyears togetheiso if it is a sgn, buta genital traumasignal signs
of their genital trauma definitelyeen[7:00]

Definitive signs of physical and genital trauma is séehere is annvolvement ofphysical

force, andvhen we ay physical foce, it is definitelytherape and which has been bgbtiinto
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noticeimmediately The valuation of the children require special skills and techniques in the
history taking forensic interviewing ashexamination Now aaathe major proble during the

last session whathave come acrosss like, the victimturn hostile, they are not able to address
theirproblem they canot exactlyonce they even we have come across with so many children
they speak about one thing at one tis@nebody else ask questithey say something else

they arenot able to identif they are not able to explain what exadtgdhappened to them

Now for aboutthat aspect it is childorensicinterview. Now this is a very speciakd
terminology which is used | tfobnsal stuctured interview technigugvhen you are
interviewing achild it is notsimply like an investigation officer sitting in front of an excuse or

other victims of other crimesimply asking what exactly have happeniéds mainly done by

an experienagspecialized interviewemainly a psychologist or a person wthas a similar
educationwhereinthe sasion starts from a rapport building with the childsgecialrapport

is built with the child by asking the daily routitigeirnameandall these thingsand if the child

is really traumatizecdhe first child issent for a psychological treatment and possibly slowly

and gradually after that the same psychologist who is treating thewbildt be interviewing

the child Now the goal of child forensic interview is to get maximum informatidrile
causingminimal stress and contaminatioRepeated question and answer in front of different
people right from the 130 the doctor taheir other members or even in tbeurtdeposing the
courtreally leave the victim in amore traumatizedtage So, a child forensic terview now

exactly is conduetdand what ighe goal assisting thehild in providing detail information on

the natureand extent of abuse, including those responsihiffickent details of the event to

take appropriate actiomNow, [9:13] whenever thesgpe of interviews are conducted, which
maybe even extend it to a day or two, these type of interviews are video recorded. Video
recorded by the trained people so that the child and that particular statement can be used as a
statement of the victim, foufther investigation for face also and can be used as an evidence
also, because repeatedly the child might, may or may not remember what exactly had happened
and might not be in the sequential state, or might not be if like if a person, in general is asked
to enter the court and asked to depose in front of the court and normal adult person is so
petrified, so you can just think about the ¢
to utter a single word i n f rfevemttpersorf ofadetiok e ma
people who are already there in the court. So, a specialized technique which is known as the
Achild forensic interviewo, wherein al/l t he,

used for further investigative purposes.
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Now, followed by the simultaneous (I would definitely not say followed by, because this is a
simultaneous process which needs to be addressed) like physical examination has to be
conducted within 72 hours of the assault; but should not, definitely shotlceswdt into
additional emotional trauma. The examination should be perform immediately, when the
alleged sexual abuse have occurred within 72 hours or there is bleeding or acute injury. In even
conditions where there is acute injury, bleeding, pairhamh ¢ondition Doctors of the medical
practitioners are prescribed to give sedatives for physical examination to the child. Even after
72 hours of a physical examination conducted, should be conducted as soon. If the case is
reported late, say even after f@urs also, the physical examination with proper procedure has

to be followed to be conducted we cannot see that there is a delay in reporting the case, hence,

the physical examination should not be conducted.

Biological trace evidences are secured saghpithelial cells, cells are which dead cells or live

cells which are there on the skin, semen and blood to maintain the chain of evidences. (some
enquiry from the participant: not audi bl e).
child is redly traumatized or in pain sedatives are used.

Now a medical practitioner should use instruments to magnify and eliminate the genital and
rectal areas signs of trauma should be properly documented. The foremost thing it is just not
examination is not suffient it should be properly photographed document or if not
photography illustration§12:14] should be drawn, what exactly the physical examination,

examineras find out, found out.

Specific attention should be given to the areas involved in sexudtyatt like the mouth,
breasts, genitals, pemeial region, buttocks, ananus.

Thorough genitaéxamination is conducted as per the gender of the child victim, if its a male
child a different type of examination and if its a female child a different dfpgenital

examination is conducted.

Now, once we have the..aaaaé ones we have th
collected from the victims body clothing and in many of the cases, even from the scene of
crime also.The purpose of making smeais to allow microscopic forensic analysis of the
specimen to test for the presence of body fluids like blood, sesepending upon the type of

sexual offence, semen may be detected in the mouth, vagina or even in the rectum.
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Samples are collected frothe Clothing,Perineum Anus Thighs Pubic ares, Bite injuries
Finger nailsanypar t of the vi ct i whersonb fealsya biglagipapfiuid, pr i at

some swabs some marks, some biological fluids would be prEsgs0]

Now a special event,Ke physically with the help of the naked eye the swabs and smears are
collected, but special techniques, special tools are used, like a UV light may be helpful to scan
the body and clothing to locate the signs of semen because with fluorescent lightfaige

color, of greenish color so with that if traces of these biological fluids are present tools can be

used for collection of these swabs and smears.
Now, what are the types of samples which are collected,
A Seminal stains

A Blood stains

A L cPobi dair

A Loose scalp hair

A Sall ithehite fnarks m

A Nail scrapings

A For ei glike Mod, Weeds) al (

A Blood for alcohol or drugs

A Few plucked pubic hair & scalp hair

ANow, why few plucked pubic hair & scalp hairs are collected? |amithe in future

slides and basically that is for DNA purpo3$eace material from genital areas
Arrace material from genital areas.

Now, what are the types of test conducted with biological samgiesved from the site and
collected sampledirst of all the first and foremost thing what needs to be done for any type

of biological fluid analysis or forensic analysis of a biological Fluids is to eliminate the victims

bi ol ogical fluids. So, if the Dbl oodgfirstf t he
of all elimination of the victims blood is done. Blood group analysis of the accused sample
other than the victim.
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A Blood can be teasbed for substance abuse

A Other sampl dosDNA@&mlysise col | ect ed

A Hair St r an dch are gresentrin tteet p & oidos thémMictims body

are matched with the vicwasombs and t he

A Nai l scraping are tested farthertakpnrupfere nc e
DNA analysis

A Urine and B bllected withim9® pdurs sf ingestien ofcdrughis is
the time, this is the maximum time duration, if the victim and the accused is
intoxicated with drug, so this is the maximum limit or the time limit in which the
biological and urine sample need todwdlected) and

A Samples col Ifeedruge d are anal ysed

A Pregnancy tests ar esimuliameauslyc Soetlesefaredhm t

various types of tests, which are conducted from the biological Fluids which have
been received.

Now, followed by followed during the physical examination the major part or the major
evidence part lies with the injury marks. Physical examination of child with injury mark is very
important. Specially in cases where Injury pattasninconsistent(there is a specifiinjury
which is inflicted on the child victim, and there is a altogether different story, which the
relatives of the accused come and €y, specifically in those cases that has to be checked)
with the history provided.The child is examinedor:

A | edwounsls
A Laceration

A(these are specifically inflicted wounds with the help of some objEctssesor
contusiony

A Abrandi ons

A BMatks
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So, the child is examine for this type of wounds. Now, how these wounds prove as a forensic
evidencepr a corroborative evidence, for these type of sexual abuse cases.

What is a bruise? mise basically is a hemorrhage, when there is a force which, when then

there is a heavy force on the body, the capillaries and the blood vessels, the blood oozes from
theses capillaries, but doesndt comes out of
form a bruise. The main part of the bruise is that, immediately when the force is inflicted, on

t he body t h eppbar litakesl? to 24dedos theé Bruce to appear on the body
therefore it is always suggested that a medical practitioner or a forensic examiner should have

a second set of examination, physical examination after 24 hours. Bruises over bony areas are
common in childhood but, spéic pattern of bruising that raise the concern of abuse include
Bruises Bruising of multiple areas of the body beyond bony areas

A Like ears, facial cheeks, buttocks, pal i

A Bruises at ma(might be if thegcaess repdrtedrattead days and
there is a bruise in the body, we can actually figure out, that the assault has taken place

on the which day, is it a8"2or a 39 day? | will come with the age of the bruises)

A Patterned mar ki n grmarks, slapenarks) hunmag biteskajdéoopt s ,

marks

The shape of the bruise line is most likely to reflect the shape of the causative object. When
the objective is small, delayed I've already informed that there is a delayed appearance of the
bruise that oncé¢he there is a deep bruising, it may appear after 12 to 24 hour, therefore a
medical practitioner is always suggested to havéiseét of examinations, after 24 hours
[19:00]

Now, what is the medictegal aspect of the evidentiary value of Bruise inattgpe of cases.

This is the age determination of the bruise. The colors result from the brealdbrealof the
hemoglobin which is present in the blood from the tissues into a differeyme which is
known as bilaubin, so when it, when the bruise arkl blue or purple in colour, it is, it gives

an indicator of age of 1 to 18 hours like the assault has taken place within an hour to 18 hours,
if it is blue or brown in colour it is approximately 1 to 2 days. If it is green in colour 2 to 3 days
and if its yellow in colour if it is it is approximately 3 to 7 days. This is approximate indication

of the ages. This acts asrroborativeevidence with other forensic and other circumstantial
evidences[20:00]
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This i s, éyes! . .. any &patsipantonat €l€ar andsnotraediblg)u e r y
Yeah! .. .1 f 1tds a superficial bruise. See if
deep bruises may take as long as 12 to 24 h
appear even at an hour also because from deep bruises the, when blood oozes out, it has to
come to the surface of it takes time to come to the surface of the skin. But when it is superficial

and the injury is not very deep the blood will immediately come to the surfahe skin within

an hour Standard is the minimum time which normally a bruise take.

Similarly, after bruise this is a abrasion, friction injury, removing skin or tigsu@brasion is

"a portion of body surface from which the skin or mucous membtnraeebeen removed by
rubbing.” | have given images of what exactly abrasions are. Now, abrasions again are of
different types, it has of scratches, brazes, pressure abrasion and impact abrasions. Now what
is scratches8cratch- Caused by sharp instrumeitig. - pin, thorn, finger nail . The head is

very clean that is the beginning portion is very clean and leaves it to a very taperidg&ahd.

clean seen at beginning and F#ilgging ofskinatend So, this is a scratch type of abrasion.

Graze(the seond image | have shown you is the graze), when there is a friction between an
object and the skin surface and Bressure abrasion / Impact abrassiorce, when forcefully

a object, a person is hit by a sslrgabrasionoror r u
impact abrasion occurSkin crushed and the surrounding assaontusedNow, these type of
pressur e abrasion i s al ways, has brui se

surrounding..aa..area has a contusion or a bruise.

Now what aréghe Medical egal points of evidence, the nat
ustheA Nat ur ethe®ite ofthaij mp ayc tA A thaf roe ctei An Paft-t er ne d
identifies object a) eg.) elliptical/circular;2teeth bite with bruised inteening spacg Now,

nature of crime from the site of abrasibrtan be exposed like, if it &) Breast, genitalia &
thighssexual assaults marki$ it is the bruise, the abrasion or the bruise is towards the neck,

it gives you an impression, sontbrotling has been doneAround mouth &he nose
smotheringof the victim has been done a8ide of CrimeAbrasion if it is like the incidence is
somewhere outside, in the outdoors, the abrasion is accompanied with this ngrdsssl

which gives us some incitiors about the crime scer23:10]
Indicative Age Determination of Abrasions:

1. Freshi itis bright red in color, that is immediate
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2. Ifitis 12-24 hours-scab formation like, light blue, in the first image you can see light
brown, formation surroundindpé abrasion formed that is known as scab,

3. After 2 days-scab reddish brown scab, that is the second image, the scab turns slightly
reddish brown in color.

4. 4-7 days the epithelium cells, the last image is the epithelial cell is formed and the scab

startsfalling off and the abrasions are healing.

So, with this, with this type of images and with the medical practitioner, or the forensic
practitioner note down the type of abrasion and the color of the abraded tissue the indicative
age determination or therte when the abuse had taken place, or the assault has taken place,

aaaa can be determined.
Bite-marks:

This is again pe of the importantevidencesn Child SexualAbuses.Bite-marks,are like
fingerprints,andareunique Bite marks can also provide saliof the biter which possibly can

be used foDNA samplesA forensic dentist or an orthodontist can tell a lot about the teeth of
the biterbased on the bite mark Fagelf there's a gap in the bite, the biter is probably missing
tooth. Crooked teeth d&e crooked impressions, and chipped teeth leave jalggéthg

impressions of varying depth. Braces and partials ldatmctiveimpressions.

Now, how these bite marks are analyzed? First of all these bite marks are Measured. The first
step in analyzinghe bite marks is measuring and then possibly, identify whether its a human

bite mark or it is inflicted by a animal.

The bite is swabbed for DNA, which may have been left in the saliva. The investigators take
moul d of the s uspe coshdfsthemeuthtinlvarieus stages bfloperamg p h o't
biting. Then compare transparencies of thelchavith those of the bitenark cast, and photos

of both the bite mark and the suspect's teeth are comfaleok for similarities. The bite

mark and exemplarastings are comparddr thefeaturedike:
A Gaps
A Ro t(amgdle) o n

A Sof the¢eeth(e.g.width atip)
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A Wifrdn tbothto toothand specific measurements from tooth to tooth then sizes
to incisures, what are the gaps in between, everythimgasured and noted and then
compared with the suspects bite mark which has been collected with the helpds.mo
[26:02]

Now, everyone knows about DNA analysis and this is the last part which | would like to cover
as a forensic evidence for the child abicases is a DNA analysis. The other parts what we
have discussed will you, will have proof as an evidence with definitely would require a
corroborative set of evidence and a through medical practitioner or specific experts of this field,
like an orthodatist for bite mark analysis Has, need to be there and this DNA analysis is one
of the most crucial part of forensic evidences, which can be collected. DNA evidence has
become a crucial tool in achieving justice for survivors, because tourism increatibedik

of identifying the accused and second is increases likelihood of holding the accused

accountable for the offence what he has committed.

What is DNA? simple question? we have been talking about DNA profiling, DNA, any clue?
any idea? (Participantsaurmuring sounds, somebody said mitochondria, mitochondria) Sir,
mitochondria, mitochondria is partially correct. Every cell, the body is made up of cell. Cell
has different verticals different components inside, which is known as the nucleus, a
Mitochondia, chromosome all these substances and DNA is basically the genetic material
which is carried forward by the cell; and basically the genetic material come from the father
and the mother together amggnetically genetic material is responsible for tferacteristic
feature within the human body. DNA profiles created for evidence contain a set of identifiers.
Now Adenine, guanine, cytosine, thymine, these are the identifiers which are present in DNA
and these are present in different quantity, diffelemyth, different sizes within the DNA that
special identifiers group this particular DNA into a specific group and then with that it can be
identified. Now, that is, how it is done I'll come in forthcoming slide. This information
constitutes a DNA profd and is like a fingerprint. The features of DNA profile can be
compared with other DNA profile for genetic matches or exclusions. The chances of 2 people
having exactly the same DNA profile is 300 million: one. So, if somebody comes up with and
argumensaying that DNA can be common, so, that is nearly impossible, only identical twins
have same DNA because they are carrying the genes or the genetic material from same parents
[29:08] DNA evidences can be collected from blood, saliva sweat, urine, tissoeen,
anything else one can think of? Apart from these biological fluids? Hair strand!... not hair

strand, root of the hair. Because hair strand does not have a cell, the root of the hair has cell,
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therefore, even while collecting a sample, if I hair,lib& has to be plucked. The hair should

not be cut, it has to be plugged so that root is accompanied with strand and that particular
material is tested for DNA. Any any other (Participant: bones) bones right, (Participant: nails)
nails right, (Participatn tooth) yes! Tooth, semen already have been mentioned, (participant:
tears) tears no n@o not tears, ear wax, wax which is present inside the ear, also has a DNA.
DNA can be tested from your ear waxes al8®:21] So, all these biological Fluids or
biological substances contribute for extraction of DNA. The biological material should be
collected for use as soon as possible, due to environmental conditions. like whenever
biological Fluids are collected, | forgot to mention that, a specialized papeshagld be used

for collection of biological Fluids because, whenever polythene of plastic bags are used the
moisture is retained which contaminates the entire sample. So, whenever an investigating
officer or a medical practitioner or forensic expert ewttecting sample specially biological
samples, like a swab, smears or fluids, all these things it has to be in the paper bags. Even if it
is dried testing can be done, but if the moisture is retain and sample is contaminated notice
things can be done birt case of DNA the material should be collected as soon as possible,
due to environmental condition. Although if a proper collection and a storage process of DNA
is done, the testing for analysis of the DNA can be done even after 5 years. But it has to be
stored properly, it has to be collected properly. | receive the sample for DNA after 15 years,
wherein a father had collected the blood sample of all the children and kept in the bank locker
for 15 years and after a certain amount of , he was somewharethbage of 60 65, he

came up with a dispute, saying that my children are fighting for my property, | want to just
check whether they are my children or not, and for paternity testing, this guy had stored the
blood samples in the bank lockers and tghrprise, we could extract DNA from those blood
sample which was completely dried; but there was no contamination and we could do the
paternity testing for that particular person. (Participant: What was the outcome then?), (In
Hindi) NahiNahi, waousikadh t haaéhah haha. Bachcheuésli kehee
dondt k n o vhptehdiraisekughsusmisioys log keunkokuchnakuch, kuch activities, se
doubt | agtahai, kabhi, bachcho8doam, halad donei t i e s
that.In sexual assault cases, it is important to obtain evidence samples from the victim as soon
as possible after the incident, preferably withir2Z&2hours and max within 72 howasd even

with the advancement of technology of DNA the maximum permitted timefbmcollection

of samples for DNA is 96 hours. Beyond this, samples normally preahiitotahaj because
bathing takes place washingjai@haiyaphir contaminateho jatahaidue to environmental

conditions.
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With appropriate storage, DNA evidence cokett properly can
beanalysedafterthepassageofanyamountofyanekehum laggar bahut he achchetarike se
sample collect karke, store karke, forensic analysfs a f orené due po t he
nor mal ly f or ensi c thHeycobllectsmples and do an abatydistafteehSgyears €
outcome should be accurate and they cannot get away with an excuse saying that samples
contaminate Ho Gayhecause they know how to collect samples and | know how to preserve

it. The DNA profiles acquired from the safas collected fromthg i ¢t i mérecrimb o dy
scene iscomparedwith a Reference Sample i.¢he DNA profile of the victim itself to

el i minati on beutlsepApilofdeof th8 suspechiveays the collection of DNA

from the vitamin is also denso as to eliminate the present out here for a reference sample of
the victim is collected and is definitely the suspect sample is collected and the DNA profile of
the suspects match with DNA profile sample which is collected at the Crime Scene drawn for
the body, clothing of the victim. Now exactly, in a very simple layman language | have tried

to explain how DNA profiling is done. Now, the cells are broken down to release the DNA.

The fluids which have been collected, the DNAs are broken down, | wolihitelg not name

the process enzymes which is being used, but in a simple layman language, I've tried to explain
how it is done. Release DNA. The DNA strands which are there, it is cut into small fragments
using different types of enzymes are known agioti®n enzymes and these fragments are
collected and these fragments are known as restriction fragments. Now, with the help of electric
current that is the electrophoreses, this particular DNA is separated on the basis of the sizes
and if you could seénhe picture which is towards the right hand side, this and these separated
strands, a florescent material is added to that particular DNS stands so that the photographic
image can be prepared of DNA strands. Now, these plane lines linear line which en¢ ipres

you can see there are thick blocks there are thin bdockp 3 5So0,4h2 PNS have separated

on the basis of their sizes, the pattern of the fragment distribution is then analysed. This
particular standards is then compared with the profile of DN&. profile or the DNA profile

of the victim and the suspects. Simple example: | would like to further explain the profiling of
the parents the mother and the father D1 D2 two daughter S1 Son and S 2. This is basically |
am showing you an example of patgrresting. | would would say, | will come towards that

side [36:15]I think | should be audible enough, draudible? Now, if you see daughter 1

this strand has passed from father, this strand has passed on from the father, this strand has
again passkon from the father, this strand has passed on from the mother. So, ddughter
the biological daughter of t hi s -2nlostpdrteular and f
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strand is not there, this comes from the mother, again this is notttiieragain comes from

the mother, and then this again comes from the mother. So, this daughter is the biological
daughter of this mother, but not this father. So, this is a daughter from the previous marriage.
Fine, now, next | endhasconesfeomthefatheh this séandi$comnon st r .
with mother, this strand is common with father, this strand is common with mother, this strand

is common with mother. So, this son is the biological son of this father and mother. Now here

we will see thainothing matches, so just to show as an example, this their adopted son. So, this

is how the DNA profiling or DNA matching is don@7:47]

Now, lets come (Participants query, not audible) Yeah, yeah, they might be inheriting from

their parents. (Particpnt s query, not audible) yes, i fow
profile and compare it with the parents of the mother, then we can identify like this is the
daughter of these parents. It comes from, partially it comes from the father and partially i
comes from the mother; and one more thing | would like teadthat there are basically,
yeaheée, basically itdéds a transition of DNA,
samples from the parents, (Participants query, not audible) yeyegeyes, and that is how,
hereditary and all these things are evaluated. Ancestors, (In Ketfdis raajgharanekehain,

all these ancestral things, this is how it is evaluated from the grand péaargsse jo samples

miltahai (Participants query, notuad i b | e) hunhunél dint under s
yeah! (Participants query, not audible) hunhu
will also have, aaa common thing of mother, becausether kabhirahegana common!

(Participants query, notaudike ) yes, yes, yeamé.he¥Yeas, DyNeAs ,b hy e

abhi, jahanpe motherd6s DNA missing rehtahai
(Participants query, not audible), hun, hoahi, how can mot her 6s DNA, g
be same?, mothr 6 s DNA wi | | have grandfatherdés DNA
audi bl &Vpo cgnebmation hotahail t i s si mpl vy, ma 6 m, it is

am giving you a classic example of the strands. They are basically statistical valuesdassign

to each DNA profiling, it i s the numbers éa
basis of the presence of enzymes and nucleotides, coding is done on each strand, those numbers
are then compared with the profiles, it is strand to strand casopas definitely there, but for

the database preservation and everything a coding is done. And that codes are then matched.
(Participants query, not audible) y§40:46] yes! (Participants query: Madam | have a doubt,
aaa.. madm we hauher, soifiay d3pute is thére ds to svhether the child is

the, he is the biological father is that man or his father?) A man will have DNA of his father
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and mother both, (Participant: So, whether the paternity of the child is in dispute?, and if the
grardfather and the father, claims that he is the biological father of that child, both of them)

both of them are the biological father..? (Whether there is dispute that whether that child is

from the grandfather, or his sorj21:41]then (In Hindi)grandfather ka DNA or uske mother,

biological mother ke DNA ka combination hogathat person is the biological child of the

father, thenfather ka DNA aur mother ka DNA ka combination me hpgatiCipant: if the

grandson, if the grandson is claimed to be thed the grandfather and also the fajheow

is it possible madém? (Participants murmuring
| think, the question is ..aaaa in the é.son
t hat O0we stthieo nq | thinké) I n that case, t he DN/
mother would be there, instead of the DNA of the father and the mother. (Participants
mur muring sound, n o tmatled likeanmy Iwife haduwad affhil weth myy e s ! |
father, apnesasurkesaathh a a n , So in that <case the DNA pr
mother will be thereTheekhai, aur agar aisanahihai to father aur mother kaahai. Samajh me
aaya? é Partitipadts murmuiing sound, not clearly audible), haamdgather will

have unke father mother kass on  wi | | have his father and 1
grandfather ka father me bhi to aayé&gais strands me se kooch strands ither aa
gayeé.genetics kyaahotahai Sir, aymarkhHeétherf at he
kitaraf mil gaye,so its genetic combination (Participant. Madam, madam, madam, madam,
grandfather ka jo biological system hai DNA kaa, wo hi to uske son me bhiaayepanaa?

| eki nuskesaath me grandmot her aakanaa bifiSonmeo hai
grandfather aur grandmother donokahai, aurbete madllipt beta batarahen ho usmesirf
grandfather karahegaaur biological mother karahega, ye combinatio(Shemit: See, see if

| may try, this thing, that the confusion lies, liketé is a grandfather, there is a father, there

is a child, and there is a child of that child, lets take 4 generation, its not a true copy of the no.

1 to no. 6, its generation , its not like thgtandfather kekuch profiles melengeaapko, father

kekuch pofiles melengéParticipant: some profilels)ich profiles milengeSumit: there are so

many permutations, because at the grandfather level grandmother is a different female so the
combination that flows down to the next generation is definitely distinchet@ombination

which is next, so there is a third combination with the next marriage which happens, so it is not

like one copy passing on to the other.

(AheemShrivastava: | will, I will make it a bit simpler you know, let me let me explain, in the

larger perspective. You know, have you heard of the word chromosome? Males have X & Y
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and Females have XX, okay!, between the child the first child, if that is a male child it will
have the some part coming from the father, some part coming from the mdéreale child

will have X from the father and X from the mother, now part of this is transferred, some part

is transferred, okay!, this will go on reducing, next generation, the XY if the child is, daughter

is there then it will have the X from the fathard X from the wife whom he has married. In
simple terms there is a dilution, it goes on diluting over a period of generations, but the traces
are not lost. You will have less number of strands matching with great grandfather and more
no. of strands matchg with the immediate father. Somewhere you will always find some
strands matching. They will be yesé)éyes! |
mat ching of DNA pr 4718l es, one more thingé

(Participant: Ma dam owdo ydu lkampageétlee DNA & two fullh a t i
blood brother?) futblood brothers?...See sir, two brothers, like for example a younger brother
and an elder brother, fine; the strands which are from the parents, like there are specific amount
of strands from the fher, there are specific amount of strands, or the chromosomes or the
genetic materials have been transferred from the mother. The quantity in these strands differ,
like you will see that the elder son is more of father and less of mother and the yoomger is

of mother and less of father. So, it is basically, the transfer of genetic material, chromosome or
the DNA from the father, the amount what has transferred to their respective sons or their
respective generation. So, it depends! So, therefore thed Mo full blood brothers, would

be totally different, identical twins, it is not different because they are being brought up in the
same womb seed genetic material is the same, being carried forward. Now, one important,
(Participant asked some questiomt audible) (In Hindi)nahi identical, ekhotahai Sir,
identical bilkul exact replica hotah@articipant asked some question, not audiblafi

identical twins kabilkul exact DNA hotahai, bilkul exactly same rehtahai, (participant: twins
auridenticaltw ns me kyaafarakhai ?)é. . basically Twi
eé.you knowéjo Sir ne bataya, ek X yahan se
kesaath me fuse hotahai, wo egg kesaath me fuse hotahai to wo hi egg do bachchoon me
differentate hotahai to wo identical twins ho jaatal{@articipant asked some question, not
audible)Aap DNA profiling karaiyeaapkopatachaljaaye@eisewog . No noi t s not
tell you, normally it is like always fusing of one egg with one sperm, wheegméuses with

one sperm, and the blastosisya jo embryo bantalitesseperates into two different chili, wo

identical twins ho jaatenhaimNo nonono, you cannot claim them as identical twins, now there

is the second instance wherein, an egg is fusédgperms, by coincidentlgo sperms enter
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hoke fuse hoke, dono embryo me convert ho jaatehlagy are twinsyo same surroundings

me paltehain, lekin they are not identical twjf8:17]because the sperm, one which is fusing

with the egg will havea different DNA profile, and sperm two which is fusing with the egg

will have a different DNA profile. So, this is how it is, am&ntical twins chorke twins ka

common nahihoga, kyonki, do sperms fuse ho rahenhaimrandore very important factor

jo DNA profile ke bare mewhich possibly | wanted to give like, if | start explaining the

cell é(not audi bl e)é whenever there are fres
checked, but what happens in cases8ke e e n a B o, wher @ bas lmreensaigdy two

years, and when the extracts, bones teeth are exuviated, then there is a mitochondria, this is the
structure which is known as mitochondria which is there inside the cell, there is a mitochondrial
DNA; the mitochondrial DNA does not go away witing. So, the bones which might have

been recovered, might not had the nuclear DNA because of the time, contamination and
everything, but the mitochondrial DNA is always intact. The mitochondrial DNA always
comes from t he mot he uctear DSA wtieh has ibdthythe patetnaland o n |
the maternal side DNA , the mitochondrial DNA, which is extracted, only has the DNA from
the mother6s, from the motherds side. So, t
ancestral, ancestors, orthetmb e r s 6 rMitdclaohdrial BNsAme faither kanahimilega

DNA aapko, mother kamilega, mother ki mother, grandmotherunkamiljayega, lekin, strands

me nuclear DNA (jo fresh DNA hotahai) usi me aapko paternal melega, maternal mitochondria

me milega. (Particip n't : affirms) Yes, yes, yes, yeseési
bhi aatehainunkeé. . (participant: Madmawuadnel £
mot her se, mot her ke s ampd, lustiée.othdr pMArstranctis pant :
from SiddharthDasgupta(participant: not audible)o,no,no,no, paternity, paternity cannot be

only decided by the mitoch&hmaereinal BDiRefsidfé s Wa s
mitochondrial DNA milahogathis is one of the instances of detailing aHoMA | am telling

you. In cases nuclear DNBhimilahoga but mitochondrial DNA and nuclear DNA there two
kinds of DNAs, which is normally taken <care
just wanted to give you information about that, and this &sifexample, victim, DNA strand,

sample which is collected from the crime scene, suspect 1 DNA strand, suspect 2 DNA strand,
suspect 3 DNA strand, Now, | am avoiding one more click, | want any one of you all to come

up and tell me like, the sample whibhs been collected from the crime scene, matches with

which suspect? S1, S2 or S3? Very clear, very simple, any other answer, other than S1? See
the blue lines, so the sample which has been collected from the crime scene, matches with the

suspect S1, andhé number of matchings, there are approximately abe@0l&rands which
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are matching, this also, plays a major role, how many strands are actually matching? This also,
come up in analysis like how many strands are matching. So, with this | would dikediode

the presentation and, | think so questions have been already taken up, any any other questions,
apart from what has been asked? | beg a par

through the statistics of identical twins percentage.

(Participant: there was a case before 1jiy:38] the allegation was that, aaa there are two
brothers, full brothers. One is having mental some iliness, the other is okay, he is having good

job and everything. There is@ighbouldady, pregnant and delivered, diees a child. Now, is

a case is, she alleges that, the brother who is having the job is the person responsible, but she
has given another statement also that the other man was responsible, so there is some
contradiction regarding that aswell.) okay! (the Akest was conducted, taking the blood
samples of the mother, childand..and wel | as t hat of thiséaa) bo
only the brother who is having thisé.good jo
that he is his biologicdhther, that is the result) okay (my doubt is that DNA is a 100% proof,

it i's conclusive, but in the case of identi
brothers identical twins (no not twins, full brothers, two brothers, same parents) akayisok
there any possibility, ésee there are other <c
is always available in the house. This lady was always visiting the house. But this man was

fully employed and away with the job, not always available ihe hous e, t hat s
allegations also. My doubt is that, is there any possibility, of any confusion regarding this DNA
possible,éfull brothers) possibility of what
be el i minat edé bddimninatedoahdnly i yiowcan collachthe samples from

the brother who is not mentally stable, (Yeah!, but he is not, he is, he is, absconding from
eéaft er t hithat isianother aspentche is missing, that is another aspect in the case)
okay, so if you want a concrete proof §6,7:44] then you have you need, you need to have

DNA of (the DNA says he is the biological father, that result is there, expert persons, forensic
opinion, expert has come and given that, yes he is the biological fatremurse there are

other aspects in this case, but he is the biological father as per DNA) okay! (a lot of cross
talking and heckling of voices, not clearly distinguishable and audible) but there must be other
evidences which opposes this (exceptindh@s e of i denti cal t wins,
conclusive that he is the person) Yes! (and one thing, when there is two suspect, and one DNA
testéis in one suspect, if it 1 s conclusive,

the DNAtestot he ot her person, i's itée) but why do
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absconding? (there is statement from the victiwet)chaa statement from the victim (at that
ti me she has given a statement thatogld is re
but, no, but once you have compared the DNA and it has been proved that, the child, that this

particular, man is the biological father of this child, I think it leaves no more clue for collection

of the sample of the other (is there any chanceoaid usi on?) no | donodot t
itdés a identical twins of course) i1 f 1t is |
are conclusiveé.a | ot of noisy over tal ks wt
effectsof convic i on, t hat statements might have <chan
ot her aspect also is there, | dondét want to

has actually matched and it is proved that, this particular person who is ther lisctine

biological father, it leaves no room for any confusion furtfie®:25] (there aaa there is the

another question also, that when you are taking the blood sample for the DNA test, | think as

per rule it is to be refrigerated. Usually when it idextled from the, from the ,aaaa.. concerned

doctor, it is being passed through the court, several procedure, it will take time, so it will not

be properly stored, whet her that wild.l ef fec
which are collectefor DNA are refrigerated, for the safer purpose, but it, if the temperature,

the room temperature is also maintained, the contamination, would not, would be really less.

Not happen | will never say, because biological fluids have a tendency of get cattami

So, it will get contaminated, but it is not that the entire DNA is worn off and we wont get
anything from the sampl e, it doesnoét happer
effecting the results, especially in the case of full brothersfpneesults no, its either you get

the DNA or you dondét get t hampa&éddNA, (inHadi)do s i t .

Aisanahihotahai. Thankyou!

Any other question? (Sumit Bhattacharya: | wanted to know one thing?) yeah! (you talked
about mibchondrial DNA which is there, on the other hand in the earlier part of the session we
were discussing the best time frame, in which we need to extract this is 96 hours) Yes! (So,
does that extrapolates that even beyond 96 hours, the mitochondrial Débstatan be the
indicator?) No, even beyond, even beyond the 96 hours, we will have the nuclear DNA also.
(Okay!). It is not that 96 hours, is the time limit of testing of DNA (collection of DNA) sorry!
Collection of the samples of DNA, this is the bestdito collect, you will get more of DNA
strands, and you will get a fresh detailing of the DNA profile. See, | told you the number of
strands also matter, when we are matching. When we have a fresh sample, which has been

freshly collected, or we have a salenwhich has been collected after 96 hours, there might be
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some differences in the number of DNA strands which are there. Like you will get 20 DNA
strands which is fresh, you might get1B in something which is collected after a reasonable
amount of tine . ( So, in that case, yeah!, I was jus
was telling, 96 hours is the best ti me for
collection, storage (storage). Both collection and storage are important, it iatngidtcollect

the blood and keep it in open which is heat and humid, mud and everything, all these things
really matter (okay Madm, taking it from th
handling these cases quite often and the august gathé&songelies upon the FSL reports, |

just wanted to through a question from academic point of view, that, how often the FSL report
comes within time frame keeping in view the POCSO aspect? And what is the, like how
accurate, even the scientific, this thimgg have the signatures, we call it DNA signatures, they

are as good as matching and getting the things, like does it really, in practical situation also
works out that that theoretically as we are talking). During my presentation | talked about the
theoreical aspect only. Practical aspect, there are huge cases that are pending, in terms of DNA
profilingé. (Participant: Madam if you all ow
occurrence are always she take baths and, clothes are washed off, inctinastances DNA

test is possible?) | am really not getting I
after a sexual assault, always it is seen that victim is always taken bath, or her cloths are
changed or washed off, in that circumstanB@¢$A collection is possible? What will be result?

Can we effective or not?) sir, normally it is said that, DNA has to be collected , (inikfindi)

liye hum log ek time limit deteainke DNA has to be collected within a time limit and all (after

taking bathor washing cloths) If it is washed off nobody on earth can do anything, if it is
washed off no samples can be collected, it is like simply, (In Hijpdcheezhai hi nahisme

seaap kyaanikalenge,its like that. Therefore it is like, awareness hasnbalready spread

like, during the earlier presentation also, it is the first thing that the victim should undergo the
medical examination. It is only after that, reporting of FIR, everything should be taken, and all

the other things are like st&p Stepl is first the medical examination, and not only medical
examination, collection of the biological fluids is absolutely as important for all these kinds of
cases. (Sumit: and Sir just to add to that, as you said that washing off happens after there is a
gram panchayat which decides, days are lost, then it comes to a Court level, or that too a
Magistrate level, and then it passes on, so there is a time lag. Now, | just wanted to bring in

one point, DNA is only one part of the forensic examination, therethee things which serves

as indicators). There are like the other things, | had already talked of, like about the bruises,

the abrasions the injury marks, using that you can determine an indicative tim&ikimg,
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kis time pe assault huahoga, by thdicationsby the injury marks, by the mild marks, there

are other set of evidences also, which can, it is not only the DNA which can. (Participant: But

that will only prove the sexual assault on the accused or not, that do not prove the environment

of the accused) (Prof. Shrivastava: but environment can be proved by other evidences also) but,
yeah!, in that case an awareness has to be created amongst different sets of people who right
from reporting of the case, to taking of samples and everythinghiévat is a set procedure,

there is a set time line for all these set of things and it has to be taken in that sdd6108]

(Sumi t: Madébm with this | just wanted to yeat
you please keep it in the silemio d e . Madbm one thing I was con
speaks more on the accused, who might not be very much available or traceable, how about the
study we just got in the first session, wherein we see most of the POCSO cases which happen
normally, wesee a great involvement, if we take tleghbourdogether 90% as high as 90%

within the family. So, | am just throwing an open question to your mind, because you are the
peopl e who handle these cases reateh,ymeaso don
an even chance for you to look for the accused within the family which is reachable, | mean

|l 6m just throwing an open question, mi ght be
in POCSO cases patrticularly, even if the accused signibeup, with the presumption that

definitely accused is always not available, and all those things, but that is only 10%; 90% of
the accused could be traced, could be traced
t hingé) ( Pr oActuallySitring the drialtagerson is accused and we are seeing
whether the person is guilty or not? Nothing else, at that stage we cannot include some new
persons)1:08:00](Participant: will we people decide the cases based on the evidence collected

by the investigating officers. We apply the evidence, we cannot collect the evidence). (Sumit:

My idea just to extrapolate if we can take a leverage out of the 90% group, it is not possible it
seems). (Prof. Shrivastava: that will work only with the investig he can do that).
(Participant: Madam, is there any chance of manipulating a research, forensic result,
manipulation?) Manipulation of DNA result? | should not actually comment on this, see
manipulation of any result and any point of time can be dduie technically, no manipulation
ecannot be done, fine. There have been studi
countries are working out Afake DNAO, that i
but its actually people are cregg fake DNAs fine, but still long years to come to our country,

but technically, during the analysis or while noting down the conclusions, no manipulations
cannot, no manipulations can be done. But if the inferences can be twisted, tweaked, managed,

thatis again manmade thing that can be done. So, | really, technically no it cannot be done.
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[1:09:17] Can we dictate it? No. (Participant: No what he was pointing out, if police
immediately reports the matter to CWC, and the of CWC are having the power istristag

first class, they can direct the matter in a particular way, for a particular investigation, we
cannot). | think that Sir, was asking about tweaking the DNA results, right? Technically it is
not possible. It is not possible that you come out widise result. It is not that. You come out

with an appropriate result only, with a very true result, but if somebody want to manage with
that, show something else, apart from what has been analyzed, its again manmade thing and
can be done, musthave beko ne. So, Il really dondét want to
it is done, can it be detected by a judge? Through some methods). No you cannot detect it, you
have to, again the sample has to be resent to a separate laboratory altogether a nentral perso
or laboratory, then the conclusions or the inferences you can compare and at that level you can
definitely detect some (foul play is done) yeah! Some foul play is there. (participant: asks
something which is not audible). (In Hinajainekahana Sir kitechnically nahhotahai, but

aman can manage any thirgichbhi kar saktehain, manage kasaktehain, manipulate kar
saktehain. (Participant: But | think that can be detected by a successful lawyer, by cross
examining the expert. Upto a certain extércan be). Technical things like a DNA profile, a

DNA profile can be read by a DNA expert only. Now, if a DNA profile is shown to a second
set of DNA expertthikhai you can read some traces of the result. But entirely, definitely, a
person who is managy, might be DNA expert onlywo usihisab se tweak karegd wo doosra
uskopatanahilagaye All these things happen and we should not, actually this should not be
the topic and lets not go into all that. (Participant: if two DNA reports conflict with ether,

what will be the opinion?) Sir, if two DNA reports? (conflicts each other, two let from two
laboratories, what will be the third opinion?) like, if there are two different opinions about the
DNAs right? (yes)1:11:56] It should be resent for tisg, resent for testing, (In Hindigk

third opinion honachahie(Prof. Shrivastava: Does that happens?)(What will happen after that?

In that case, if two reports conflicts each other? What will be happen?) Sir, two things can
happen in that case, youossexamine the expert who has conducted the analysis, fine. So,
you all are at a better position to understand, analyses and experienced people to know that

crossexaminatiorme kyahai, or you can resend the sample for third opinion. (Has there any

labar at ory, authentic, whodés report wild/l consi
there any | aboratory in | ndia, Asdkacbnahiheie por t
there i s no such, It is, i tin betvgeen ndt auslibled Holwl y  h o

we term the laboratories the best, we say, it depends upon the equipments, the advancement of

the technology what is present. And the experts should have that value that experience in
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handling the samples. That is the levekgpertise from the laboratory point of view | would
say, whet her i1itdés the best or the mediocre,
Hindi) kitheachcheexpertshain, experienced haxtraction and how they put that all these
details intoreport. All these things matters, when we consider what a best laboratory is.
(Participant: There are cases of intentional spoiling of forensic evidences) Yeah! (So, to prevent
that, some penal provisions should be incorporated in the Act.). (Prof. Saviaal think the

IPC has so many provisions, from section 205 to | think 250, so many provisions are there.
Somebody giving false evidence, false evidence, manipulating false evidence, creating false
evidence, everything is punishable.) (Participanti#f incorporated in the POCSO Act, it will

have more i mpact). (Prof. Shrivastava: But ,
one or two cases only DNA report will be there. In India police functioning we all know, DNA
reports available in theOCSO cases it is impossible!). (Crdalks by the participants.) (Prof.
Shrivastava: So, very few cases are there in which DNA report is placed. (Participant: There
was a case sample was collected and when tested in the laboratory, only salt was ttetecte

is nothing but intentional spoiling of the sample.)(Prof. Shrivastava: Have any, have any
person, encountered any such situation, DNA report in the POCSO case?) And mostly in
practice we have seen that forensic experts are called the last. SO,celedhis session,

any other questions? (Sumit: Okay! Presuming no questions are stupid, | wanted to ask a
guestion, there is a there is this AADHAR Card, in which we take we take this biometric
impressions and the retinal images, which happens to beeasfo evidence. Now, this
AADHAR business is done by some private agencies, your details are going to the public
domain. Though they say that its secured, b u
to how many years. So, do you see that, somepukations, of so vital signatures being out

in the public domain?) huge! manipulations, huge manipulations!! AADHAR, | would not
name AADHAR, because | have not done that particular domain, | have done huge amount of
cases for BPL CaredsCaridsed olw kPeo vtehretrye Lwans a s a
| would definitely not name the party, | would definitely not name the insurance company
nothing. There was a sample of five lakh, which was given for analysis, which had this finger
pri nt A bndoutndd which 7% finger prints were same. 75 is the figure | am saying,
finger prints were exactly the same. The samples were not even collected. Itis the hand in glove
job of the insurance company, the third party and one more person who is irfteldhigo
collect6 few 10006s of s gaste,lceapaste, cpaste info@ver§ 6 s o f
card. And we were asked to stop that investigation from all the 1O, in fact it was into the media

also, and the media was thrown away with moneyeaedything, and the second set of articles
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didndt even come. I was t he, | was one of t|
equipments for this AADHAR thing, whether some manipulations at that level, so | had given

a huge report to all the peephll the set of people who were checking these biometric devices,

like what are the loops, lacunas in their biometric devices and what sort of manipulations they

are doing for the certification of these biometric devices also. So, | have conductestthis t

very personally, BPL cards | have found 60% of the biometric thumb impressions being
manipulated. You will see family member of five people here, same family in the second card,

(In Hindi) uskaekbanda, 8 card me, ekbandachauthe card me like, its likey common.
(Participant: talks amongst themselves, which is not audible). Ha, ha, ha, ha, (Prof. Shrivastava:

It I's always a opinion). (Participant: Ma 6 n
samples?) Collection of samples? (Participant: Wha tire precautions?) (Another
Participant: In every case, in our courts, 1O is moving the application that kindly permit me, to

get sample of the blood of the accused , who is in the prison. | asked him how will you collect

the sample? He said that the jdctor will collect the sample. Can it be possible?) The jall

doctor or a medical practitioner can collect the sample (what observation we should give in our
orders?) What precautions? (precautions mado.!
preaution is in the presence of the authorities it has to be taken and possibly rather than a jail
doctor taking the samples, | would say, a forensic practitioner, a forensic expert should come

and take the (forensic labs are not there at all.) Not availdNlet?available!) In that case

(forensic experts are not there) because there are specialized, why | am actually insisting upon
this point is that, there are specialized kits available, wherein if the biological sample need to

be collected, how they neeal be collected? With what device? Those are sterilized properly?

How it has to be? What is the quantity of the collection of the biological fluid? Where, How, it

has to be sealed? What i f it ah ehhhé what
coagulation? Or even if coagulation is done, how it is to be stored? In a test tube in a paper
bag? What is the time duration it should be handed over refrigerated or stored? All these
directions are there and a forensic practitioner is much more, like here experienced in

collecting these samples that is why | was insisting. Or if not certain directions and directives

can be given to the medical practitioner, who is collecting the samples. Those, guidelines can

be laid down. Crostalks. That is why,fiyou, see manipulations are that you have, it has to be

done in front of, like not a single authority, a neutral authority, you can designate somebody,
yeah! You can designate somebody to collect the sample. All these things can be done from
your end[1:20:56]( Par ti ci pant : Ma 6 m, now it is just f

DNA samples, but he is no concern. He is having no concern. Actually, he is having no concern
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with the matching of the DNA). Or like a panel, a panel of medical expeagWhat can we

do? What can we do? He moves application thes
in any case there is no report of the DNA. Then what is the use of the) I think Sir, you should
also insist that a report needs to be submitted@sas possible for the collection of permission

of what he has taken, like how soon he has collected? Had the reports been channelized to the
designated place for analysis or not? (10 is moving the application in compliance of the
honorabl e colMon®Bsl @erdeurst has passed the ord
the DNA sample should be collected. Just it is a formality on behalf of the 10 to move the
application, get permission, get DNA sample and just, he never sends the sample to tice forens
science laboratory. This is the actual position. So, | have round 400 cases of, in none of the
cases, DNA report is submitted in any of the cases. This is the ground level reality). This means
there is a lacuna in the entire system. (This is the grimwedireality). There is a lacuna in the

entire system, which needs to be addressed. (All this is only the theoretical work). (Prof.
Shrivastava: No scientifically this is very good, but since the police persons they are not
cooperating not following therpcedure, we are not getting the benefit of this.) See, Sir the
major part lies, all these evidences, all these things put together will be of only benefit, when
the implementation is also thele22:58]the implementation is done, that the authorities, t
designated people needs to address in terms of proper implementation, where we experts can
help in terms of implementation but cannot anything, or formulate any law or Act, or any Rules,
policies for this. We can lay down steps. In fact a DNA expeatroedical practitioner, know

how to collect the sample, know how to preserve. There are kits available, there are samples
available, need to implement. They also know the time, because police is giving training, all
the officials, everybody on and off theymdergo these type of trainings, so it is the only thing

left over is proper implementation. So, that needs to be really addressed by the entire (concern,
concern!!) law fraternity. (As far as my knowledge is concerned, there is no need to moving
the applcation before the Court. Section 53 A is very clear, if 10 is moving the application he

is burdening the Court. You can reject the application and you can say this power is vested in
you. Why he is moving the application when Section 53 is there?) @mavastava: Infact to
impress his superiors, and to show his supedidem doing these things. they are moving the
applications, they are not interested at all
actual problem. He is not interestede ks just shifting the burden to Court). (The first
participant: Yes! you reject the application with cost and quoting the Section 53A. next time
will not move any such application. Not only this not only this the apex Court in many cases

has given the daction to the 10). Okay this the point of discussion which can be taken up
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during the tedoreak also, so with this | would like to conclude the presentation! (Participant:

just clear one thing, he is moving the application where the accused is in costigdy, that

case). Sir, let me thank the entire audience, then possibly you can continue the dissuasion. |
would like to thank the audience, all the members present out here for your patience and
specially the questions which have come forward, possit@yetmight be many questions
which | in future | would address in differe
Shrivastava: thankyou Madm). (Sumi t: Thankyc
actually standing between lunchandyoustthas a danger ous propositi
that, but a small two liner may be like, if you can make3trainutes before lunch, what we

will do is , in the next, Sir, Siek instruction haithodasa bear karlen Sir, lunch se aap agar 2

3 mins peheleajaye since this is a workshop, we are going to brelnto groups and | will

be telling you like who all are in which group, and then we will be escorting you to separate
rooms, conference halls. There you are required to do a brain storming anoutake

chall enges that you are facing while shiftin
that most of the Courts are not the Specialized POCSO courts barring some. Like a MCOCA
case, followed by an electricity case, third case POCSO; requitearercompletely different.

So, the kind of challenges in the jurisdiction which you are finding, and other challenges which
could be one of you may be jotting down in the bullet heads. Taking a transperancy or taking

a soft copy of it, and one of the g members amongst you, while we come back after half

an hour makes a presentation, these are the challenges faced and then may be like we will take

it forward from there. So, am | clear like, after lunch (the next Session) | am just taking it
because afte we 61 | not spend much time in explanat

half an hour is allotted for group discussions, brefilgroups, identify the problems come

back to this hall after half an ethomthegroupme 61 |
feels like to what extent we overlap and with that | will be also distributing a 10 question
guestionnaire, objective type (i toll take 5
exercise al|l about , @andlhé lomch maeea kicerdugch anfl lets b e t v

gather together-32 mins ahead of time. Thank you very much!)
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Session: 03:03 xEQOAEET C T OA06 O AAAI
* OOEOAEAQETT o6 A£OIT O AT AOAI
Speaker: Mr. Asheem Srivastava

Day: 1

In this Sessin the participants evenly broke out into 4 groups. After completing the exercise

they reassembled at the main conference hall for presentation.

Participant:Thisis Group No. 2 In group no. 2 we are the judicial officers from the State of
Assam, Bihar, Tail Nadu, West Bengal, Sikkim, Karnataka, Kerala, Himachal Pradesh and
Chhattisgarh. After the deliberation, due deliberations it has been consented by all members,
that the problems which are being faced by the judicial officers while dealing the PO&S0 ca

is, first problem is:

1. There should be exclusive Special Court to deal with POCSO Cases. Its original work
brother its not copy, its original work. The advantage of being first.

2. The second problem that we are facing and the suggestion is that theul® lséo
sensitized about the peculiar features of the POCSO Act. How to investigate the matter,
precaution should be taken by the 10 at the time of registration of the FIR and taking
the victim to the hospital for medical examination.

3. Third suggestion to th  pr ob |l e m, S the | ack of tra
Prosecutoro. (My brother from Delhi, is p
Act. Its copypaste. Sister it is copyaste). (Sumit: | think it is the saying that the early

bird catches he wor m, thatodés the issue over here
how i nnovative they are in preparing some
all of you.

4. The third is, creation or necreation of Special Police for investigation dfemces
under the POCSO Act. Average police is investigating the matters, which is against the
mandate of the Act. That is the problem/suggestion.

5. Next one is, lack of basic infrastructure with the juvenile homes. We are sending the

victims of the offence$o the juvenile homes but those juvenile homes are not having
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the basic infrastructure there. We are coming back to the lack of basic infrastructure of
the Courts, no special wards for the victim or his or her parents who are accompanying
their child tothe Court. Actually, ideally we all have noticed, victim and accused sitting

in the same verandah in the same corridor. Our poor PPs that is guiding the witnesses
about the depositions in the Court.

6. Next is luke warm response from the forensic laborapméhile sending the DNA
reports. The legal hurdle in the disposal of the cases under the POCSO Act, because it
is the mandate of the Act to decide the matter within a period of one year from the date
of taking of cognizance, but we are little bit handjmagh to decide these cases due to
the poor response from the forensic science laborat¢@ié$0]

7. Another suggestion which has been given by one of the senior members of our group.
Non-availability of expert regarding recording the statement of deaf amdbd
witnesses. We have to wait for them, in some cases the victim is little bit handicapped,
deaf and dumb, thatods why we are facing t

8. Another very important suggestion which has been given by the our group members,
the numbers of the cases ghibbe fixed in a Special Court. For example, for example,
aaaa, (sister | am coming to that, Madém |
original ideas, therefore please, its-fivwconnection), for example,for example, in a
particular Court let us gigest, there should be 100 cases or 150 cases. So, the mandate
of the Act, that should be, oput be complied with. To decide the matter within a
period of one year from the date of taking the cognizance. It has been suggested that if
the number exceedi&r example it has been given that, in Karnataka, in Bengaluru
there are total 4 Special Courts under POCSO Act, Special Courts keeping in view the
numbers of pendency in a particular Court.

9. A very stein suggestion but a bitter truth, aaaocooperativeat i t ude of t he B
think ki how many of you are with me on this point, but are facing problemsnd&ay
day-out, because if the advocate is a little bit apprehensive about the judges is
innovative, then they will resort to strike culture, whiclprevailing all over India.

Some of the new entrants in the judiciary, they have criticized the Principal District
Judges, | am also one of them, ha,ha,ha..

10. Insufficient staff of the POCSO Courts, | was not inclined to add this being Principal
District Judye, but it has been objected to by the new, by the young members, you being
the Principal district Judge, you will not write down this, but it is the decision of the

group, | am bound to mention this.

ASwitching overo to deal wit hrifisSdpieccPagedinco J ur i



11.And another point which has been pointed out isexjerienced staff. These are the
general grievance of the group members. There may be Principal District Judges are
recruiting the fresthands, newly, recruited person to the POCSO Court with un
experienced staff. Problem is there.

12.Lack of proper medical evahce. That has been already taken care of. It is | think it
could be that, general consensus that for POCSO Court there should be no disposal
norm for judges. (All participants laugh). (Prof. Shrivastava: they should be judges
friendly only. Not litigant fiendly!) Kindly, ha haha Sir, these are the suggestions. |
think here we are, keen to say something, otherwise we are always under the constant
vigil of the Hondble High Court. This was
because if there is nogiiosal norm for the judges he will likely, expeditiously decide
the matter.

13.Last but not the least, it has been pointed out by the members of our kjrcine,
judicial magistrates who are recording the statements of the victims under the Section
164 of @.P.C. they are not trained enough, they are simply completing the formality, |
think they should be sensitized or trained especially for recording the statements under
Section 164 of Cr. P.C. in POCSO Cases. With these words | will give mic to the next
goup, so theé. Thankyou Sir[915Thankyou Sir

Participant: Good afternoon everybody, on behalGodup 4 | am PranitaMohanty. After
deliberation, all the members of group 4 we have come to a conclusion that all the difficulties

facd by the trial judges, and at the cost of
repetition we can avoid if there is somethin

number will be less.

1. Mandatory establishment of providing adequateasifucture as contemplated under
the POCSO, Act & Rules; and

2. One thing that we all agreed, that the PO of the POCSO Court should preferably be
woman judge, because the women judge are more sensitive towards the children who
are the victims of the POCSQ@ses.

3. One major problem that the trial judges are facing is-anailability of interpreter.
Most of the cases either the victims of the POCSO are truck drivers, or they belong to
labour class people. So, the migrant labour, they have commutated to ubgiahd
town and all that, they all belong to tribal and or a group of, a section of the society

which, who do not use the common language of the State. So, in that case neither the
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judge, nor the advocates, nor the Courts clerk are able to understdaigtiege and

we face lots of difficulty in interpreting. Suppose the victim belongs to a particular
community, if the judge uses somebody from that community as the interpreter, then
the criticism starts that he is not a neutral person. So, in that caseh@®to find out

ways and means of preparing a panel of interpreter, after making a survey of the
language used in a particular district or so. So, that it will make the trial procedure easy.

4. Anot her point 1is appoi nt mepetlytraifed A Speci al

5. And other point decided by our group is a suggestion, at least one forensic medicine
specialist should be appointed, posted in each District Head Quarter Hospital so that
forensic evidence can be effectively collected.

6. And my friend suggéded, | thing it is a very important thing, one of my friends in the
group, that Govt. should prove a mobile forensic van with-padicos, for each
District, so that the collection of forensic evidence could be easier.

7. And another point, and my friend tbkhat (It is repetition) provision for separate

Awaiting roomso for the victim and her pa

accused.

8 One more difficulty is when the case is t
victim and accused bottree bel ow 18 years of age. So,
bai l and escapes the rigor of the trialo

Board judges, who are senior civil judges, they are not well trained or experienced like
the District pdges, about trial of POCSO cases. In that case the trial becomes a farce
we can say. Recently, under the SC/ST Act, Govt. has introduced a provision, a
mandatory provision, that a member of the victim, representative of the victim or the
victim himself/haself shall remain present during bail hearing, and our group suggests
that a parallel provision should be introduced under the POCSO Act. So, that whenever
a bail application is heard, at least the victims representative should be there, to resist
the bal application regarding the age of the accused and all other aspects. This our
suggestions on behalf of Group 4, thankyjdi3:38]

(Prof. Shrivastava: Yeah! Please!) Good afternoon every one, except to add few points nothing
more to add from our Group, tha fromGroup 1. We the members of Group 1 totally concur
with the observations made by the Group 2 & 4. The things which we want to add & | on behalf

of the Group 1 wants to add are;
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1. We the judges, who are designated as judges for trial cases unB8& SO Act are
unable to create a AChild Friendly At mos)|
being entrusted with multifarious duties and we are dealing with so many cases
attracting different provisions of the Acts, so different kinds of people amdaty the
Court and we are unable to create a child friendly atmosphere as such, which reach the
object and the mandate of the Act as to why it is created. So, it iS'thengtraint
rendering substantial justice to the victim as such.

2. Thesecondonejs we the judges, we (our group mer
switch on the mind set from one atmospher
Justice Board, the judge will be only under one mind set. He will not wait that, aaa, in
robes, and he M/be in formal dress, he will create the child friendly atmosphere, deal
with the case. Have a leisure talk with the victim, before recording the evidence. But
due to pressure of work we being, present on the dias, we cannot have a direct talk, and
creae such confidence that she will get justice, if he speaks whole heartedly, and what
the things had happened without any fear. So, the victim enters into the Court Room
with some kind of fear and apprehensions. Therefore, she cannot speak what she wants
to speak, and in which mode she wants to speak. What, particularly, these children as
such. So, the opinion, unanimous opinion of our group is, the Special Court should be
Special Court as such.

3. The third thing is in continuation to the first point, inabilityo cr eat e a é. t o
inncamera Proceedingso in trite time. Bec:
evidence of the victim or any of the witnesses, who attend the any of these cases, we
have to request the members, the advocates to leave the Qburhbg take at least
5-10 mins to leave the Court hall. And one of our members pointed out that we are
being burdened with unique system as such, they leisurely leave the Court hall. Then
they wont come to conduct the cases after the case is over atabtkeare open, then
we have to ask our one of the attendants , call the advocate where he has gone, he has
to come the witnesses are waiting. So, these are creating problems. Our mind will be
Oh! the time is over we have to clear the arguments otheness&t mont h we wo
getting the required units and we will be pointed out by our High Courts. These
apprehensions we are working, so our minds are also not on the object of the Act as
such. So, when the Special judge is designated to conduct the ndsesalSpecial
Court, he should be entrusted with those cases only. This is the opinion of our group

and other things are
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4. Untrained Police Officers, untrained Public Prosecutors, like this.

5. The another thing our group observed is that, due to this, easey everything is top
priority, under trial prisoners, give top priority, senior citizens give top priority, POCSO
cases, recording of evidence of the victim girl within one month, give disposal within
one month, everything top priority. How can we gie@ priority to everything and
dispose off, this is one of the cases we hf\M&20]

6. The last but not the least thing is that though there is a specific provision under the
Section 33 of, for giving victim compensation, even when raped cases are run. Every
State has provided the victim compensation fund, but, the, in reality State Govts. Are
not giving compensation to the victims though therejadgmentsand orders of the
Special Court for granting of compensation to the victim. If these things areecbctif
and efficient system is created, then the purpose of passing the Act will be rectified.

Thankyou! thankyou one and all.

Group No. 3 Good afternoon to all, | am Lingeswaran from Tamil Nadu. My group
members are there: Mr. Thakurdas, Mr. R.K. Pattridik,S. B. Pandey, Mr. S.D. Jagtap
[19:24], Mr. Robin Phukan, Mr. Moolchandyagi and Mr. A.K. Singh. We had a nice
discussion, | think my paper got mixed up with all this group leaders. (All participants
laughed). (Sumit: | would actually like to put iir, Shis is in another way to look at it is,

the more number of repetition comes, that actually hammers the point even more, so | am

actually putting a tick every time there i :
insistence onthe poini)n a | i ghter way, yes thatoés corr
1. Now, when we talk about i nfrastructure,

is necessary. So, that | want to add to the infrastructure point.

2. You know apart from concentrating on the other aspects, the judgeoha
concentrate on him first, because nAswit
specific jurisdiction. For which we have to inquire ourselves, aaaa, this, we need
Aproper counselingodo t o -ddteamingdanindallthesb e ha v i
things we need a Aspeci al kind of trainin
that my members, my group members are very particular about it. Sometimes when
we deal with the general cases we are mind pre tuned mindset up. Then we
switchover to normallyadversarial system we follow, and when we come to

POCSO we need to mixp things, both inquisitorial as well as adversarial. Then in
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that case sometimes it gives some difficulties. Both for judges as well as for
counsels.

3. And sometimes when we put quessoand aaa 165, under Section 165 we put
guestions to the aaaaa witnesses in order to find out the truth, and more particularly
in POCSO cases because in every question is routed through judge only, so what
the defense counsel thinks, that this man iswgyyo destroy the defense case and
all types of crosgxamining is going on, like that they think and they try to
complain this thing, that puts the officers in problems. Definitely, | have faced the
problem like that, but my High Court supported me veeylwl and it i sé B
one kind of problem.

4. Another kind of problem is that norms and all we have norms, attitude, of the
defense counsel as well as the public prosecutor, has to be changed and they have
also to be properly mdrained and proper|"

5. The fichange of attiredo. We need to chan
when we try this particular case and along with other cases then changing this and
that, that takes some time. Practically it is impossible for the judges. And that is on
of the difficulties.

6. And procedural aspegtise questioning, all the questions have to be routed
through, through the judge. That is quite time consuming matter and furthermore
the witness will be here, the child will be here, the counsel will be tinereva will
be there. The object of routing the question through the judge is that, this witness
the child should not hear the words which she is not supposed to hear. Or some
deliberately questions which we will curtail in fact. Suppose if it is askedyilve
stop the counsel not to ask such questions and we will not repeat the question to the
witness that again comes to the infrastructure. So, she will hear the, those words,
even though it is routed through the judge, the child always there and shthbears
guestion that makes some difficulties for the child. So, that again comes to the
infrastructure only. Some kind of mic arrangement, should be (Prof. Shrivastava:
the F'point was this only, it has to be special designed court.) yes, yes! So with that
| thank you all. Thank ydy23:55]

Prof. Shrivastava: Okay thagku very much, so what next is? (Participant: Sir | would
|l i ke toée) Ha, please, please! (my sister

Section 24 mandates, that investigati@s o be conducted by a lady police officer,
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not below the rank of Suimspector. It so happens your case gets matured, case is now

lying pending only for recording of the evidence of the inspector and she goes to CCL,
maternity leave, long maternity lea@enonths, how are we going to fulfill the mandate,

Section 34 or whatever, that it has to be completed within one year from the date of
taking cognizance. So, the suggestion which is, which | had put forward was that along

with the lady Subnspector we an include a male officer also, which my Sister judge
objected to by saying it will frustrate the very purpose. But | said at least he can identify,

he can depose on behalf of that lady -Bwdpector by identifying her signatures on the
documents. So,thwas one smal | problem which | am
participant speaks not audible] yeah! This could be another solution or, those who were

promoted from constable and became-Bigpector both ways. This was number 1.
Number 2. | said about thaperational aspect of the Act.

Three from the evidence which was recorded, the case sounds 51:49, it is really the
discretion of the judge to take it either way. But, we lean towards acquitting the person,
because the punishmesayisBtdoerg sasengéent.
assault with a child less than 12 years old. It is covered in Section 10, the allegations
against him are inappropriate touch, touch, but the moment child is less than 12 years

you have no other option but to senchtbehind bars for 5 long years. Which is totally

di sproportionat e, t hat 0.526:27).YOtherearticigaatn t o w
joins the discussion but not audible). Prof. Shrivastava: He is explaining why people

lean for the acquittal.

(Participan: Sir, may | be permitted to just say one thing, just one line). Prof.
Shrivastava: Ha, very quickly, we have a very short time. (the officers aaaa always
under pressure for gaining the units, and Sir, you see Section 33 refers some, though |
am not deahg with the POCSO matter, POCSO matter, that is Section 33, aaaa the
special procedure to be observed, that is the question cannot be put directly. Then there
it should be frequent break, for examining the child. This is the lot of time is required.
So, itcannot be equated with the normal cases time required for, aaaa for examination
of aaaaa for completion of the trial. So, there is a, most of the officers | heard in the
morning, for the functioning as an efficient judge. So, for the, for proper
implemenétion | think, there should be exclusive Court). Prof. Shrivastava: | think that

all the participants are unanimous, that there should be dedicated Courts for this. If the
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dedicated Court is not there the scheme is frustrated. | think we will incorpgusate t

our report. (Participant: Court is designated, but other business is also there.) Prof.
Shrivastava: not designated, ADedi catedo.
(In Hindi) designated to hai hi hai, hum dedicated Court chahatenaashold be

dedicated for the POCSO cases only.

Sumit: So, thank you very mbaoh for having

Mr. AsheemShrivastava: You to discuss and deliberate on the issues relating to sexual
assault, as defined in Section, explained in the Adt ifse Il think | etds
once again, because the whole, Act is around is around sexual assault. The term
Afassaulto has not been defined in the Ac
Section 7. So, at any given point whenever you have piusreunity, please go through

that and see if the definition is or the explanation of sexual assault is appropriate or not.
Whether it is implementable or not, and if not then what should be done. The second,
point about segregating the witness, and thgysthe victim and the accused, there is

a provision that there should be separation so that the victim can be heard or the other
way round. But they should not be seen, b
and thanks for pointing out it to m#his issue that, any anything which is uttered by

the accused, aaaaa during the cesamination is being heard by the witness, aaaaa,

the victim and the witnesses also, how to deal with this situation, | means its complete
segregation which means the tar@ in separate rooms, effectively they are in separate

rooms and there is a judge sitting over hear who can see and talk to each one of them
separately. This is what it means effectively. So, you need to have 3 different rooms or,
aaaaa, (croswmlks inthe house) it amounts to the same thing. Basically the victim
should not come into picture anywhere. Vi
used or uttered, where the victim feels disturbed. So, its both, the acoustics and the

visibility. Just think &@out, think about it, how to resolve this point.(Prof. Shrivastava:

ha, may be video conferencingé..advocat es:s
be! Letds come out with some really inno\
crucial.

Sumit: so redy very very interesting points coming up, | mean, most of it we might be
thinking |ike, oh! This point | knew but

group, diversity, but definitely, eye opening points being jotted down. Throughout the
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conferace we are going to definitely address all these things, though this Session was
specifically on changing over, switching over, but yes, indirectly or directly it effects

on the switching over anyway. Whether it is infrastructural, or this thing, itlal tiee

judge to have an atmosphere to decide. Having said that we all will break for tea.
Beyond tea we wil!/ come back at 3 O06cl ocl
have a similar e xdfrgoips €hjs timed Balel beeh elevex byb r e a k
not using 1,2,3, because you can use the earlier number to be in a particular group. It

is A,B,C,D this time so, we are going to have a post tea service of the A,B,C,D we are
again going to break off groups come back and this time the exercise wildsethare

will be hypothetical case studies, couple of them, you need to come up as a group on
that, and | etds have a debate on that. Soc

you very much!
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Session: 04: Role of Circumstantial Evidence When Victimi s
Dead

Speaker: Mr. Asheem Srivastava

Day: 1

Mr. Asheem Shrivastava: Before we go for the next round of group discussion where there will
be cases which will be thrown open for discussion within the group and then, you can take a
decision and then the gip leader will make the presentation. As to if such a situation comes,
how will you examine those cases and deliver the judgement. After that you have the library
and computer Session. Now, this is a, what we thought is that we will make something
interesing and it will test your ability and interest in computer. How many of you are
conversant with excel sheets? Please raise your hand. Though there will be people to assist you

with this. How many of you are conversant with computer? Hands on with com@kay?

good. And excel? MS excel? A few. Okay, does

projecting this on the screen. This is one excel, and you will find, please have a look at this, (In
Hindi) ye neecheek word aahaahai final okay, can ya see this word final? Okay, now there

are so many computer terminals in the lab, what you have to do is when you go on, when you
visit this sheet, click on final. There is a, on computer, aaa, the right side of the mouse if you
click it, renanilit.lYouaxankename wher you click rename, after clicking the
right mouse add your name to that. Okay, otherwise also there is a provision for registering
your name on the sheet and there will be someone to help you. Now, coming to the question
part, there is something very simple, thtd u e s tHasothme ,Staté Government designated

ASPECI AL COURT" I n your di strict for speedy

Act20 only two options which are gi vfdghis.Sbel ow

you can simply write, when you say yes, it will get printed here. If you want to write something

in response to any of the questions given below, there are around 50 questions here, in response
to this if you want to write something, please authe remarks cell. The remarks cell is the

third one and there may be some questions (long pause) yes! For like say question number 18

Alf yes, which of the following may be seen as a threat by the Child Witness? It is written in

the bracket (You may ket one or more options); s o, you can, i f you
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court ambiance, you can select court ambiance, you can select the other one. You can select
either one or all of them. Sorry, there is a dropdown menu here. Can you see that? (In Hindi)
dropdown menu me aapisko click kareriye@jaaiyen the dropdown menu again you select

the AExaminati onod, you ha v'"&colwmm if yowwasttoovitd i on s
anything additional, you can write iap,in case you do not want to disse your name,
please it, yeah! (let us make it optional, w
want to disclose your name it is fine, if yo
then you know you can probably, you camegmore ideas, better ideas also. Sometimes people

have inhibitions and so, if you, its your choice, whether you want to or you can simply say

XYZ instead of writing your name. In place of writing your name you can use ABCD, XYZ so

that we can knowthatywo dondét iintend to disclose your n

disclose your name, good, very good. Alright, thank you! [4:36]

Sumit: so, with this we again breakf. Groupi A, GroupB, GroupC and GrougD. Group

A goes to room no.1. Grotp to no.2.;no. 3 and no. 4 like that. We do our exercises there and
come back after half an hour, i.e. 3:30 we will be here and then a small, this is a hypothetical
case, a couple of cases would be distributed, just give us brief answer to that and we will collect
and | et ds exchange | i ke h ouoiftoithe placeslkardghere \Wwea p e .
will distribute the hypotheticals. Thank you! [5:19]

(At 3:30 the Groups rassembles at the main conference hall)

Now, what we will do is Grouvise the group desion of the case that you dit’2one of you

would come down and just tell [5:38]what were the facts and why you arrived at a certain
deci sion. That 6s what, thatodos what, then th
wherein the yeah! the majty was this and thdissentingone are these. So, yeah! pledse

that so that see all the 4 groups have 4 different cases. so, the cases wont be known to the other
groupst h awhypdease brief, are we together? yeah! please brief the case, brieflyeand

say this is the reason and this is the consent or desent. so, which group A, B,C,D? okay

welcome! First and fast will come first. welcome Sir.

This time | am representi@roup no. B, last time 2 this time B. (gigles! numerically aaa)
Facts of the s which has been assigned to this group that is the role
of circumstantiakvidence when the victim is dead. | think this was the case? Facts yeah!, the

facts and brief of the case is that, victims mother, (responds to some querry fenndidree:
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individually, but till the time we received the information we had already discussed and give
the reasons collectively.) (Sumit: So, sir, this one is not the group one, this is individual one,
and this one you please deliberate on, okay Sir?) Okay! this iadiwdual one? (haa the

individual one. I'll collect it, this is there), haan reasons are there.

So, for this case which has been given to our group, (In Hiadiyamaine de doonga have

already done. Sir, your kind attention please, the factseofdase are as under:

the victim "A" aged about 13 years, on-@2-2015 at about 8 PM went to the field near her
house to attend the natures call. It was then the B, C, and D committed rape upon the "A".
When she returned home she informed her parentd-about the same. A's father F next

day went to the police station to register the FIR in the matter. But the police refused to register
the case. This was the incidence of 21st of Feb. thereafter on 26th Feb 2015, she went to school,
but when she didnteturn till afternoon, her parents started searching for her. The dead body

of the girl was found hanging on a tree near fields. police was informed and a case was
registered for suicide. The dead body of girl A was sent for postmortem, which revealed that
the cause of death was ischemia due to hanging. Subsequently her parents informed the Court
about the sexual assault subjected to A by B, C, & D and disclosed of their suspicion that B,C&
D had killed her to coveup their crime. They also disclosed thizy were threatened not to

report the matter to anyone. During investigation B, C & D were initially found absconding but

at later stage C was caught, arrested by the police, and during investigation, interrogation, he
disclosed that he along with B & @mmitted rape upon A on 2W6-2015. [10:458ir, | think

date is not correct here and-@8-2015 thereafter hanged her on a tree.

The charges, after FIR investigation the chasigeet was filed before the Court. B, C & D
were charged before the trial cotmt the commission of offence punishable under Section
302, 376 D read with Section 34 of IPC read with Section 5 & 6 of POCSO Act.

Prosecution witness: the prosecution led with examined 5 witnesses in all including the doctor
who conducted the postmortend the investigating officer P\, PW-2, PW-3, PW-4, PW-

5, were F the father afeceased, M the mothefdeceased, the doctor, the accused C
accomplice and thi©O respectively. PWB & PW-1 deposed about the sexual assault attributed

to A. the evidence from various sourdeteraliathe witnesses were recorded. RBAthe

Doctor who did the postmortem testified the cause of death to be ischemia due to the hanging,
but could not mention anything about the sexual abuse subjected to A as the same was not
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examined at the time of conducting the postmortem-4”&J the accomplice disclosed about
the offence of sexual abuse and the murder of the girl by hanging her tedhadter the
commission of the offence. P/ the 10 testified on the facts of the investigation and was

examined. after this

the Defense: after recording the evidence of the prosecution witness and exhibition of the
documents an opportunity was givenB, C, & D. Sir again the C has been shown as the
accused, whereas he is accomplice and appeared as prosecution witness. again this is some
mistake, ha, ha. it should be B & D only. because he is already accomplice declared. To defend
themselves statementvere recorded under Section 313 of the Cr.P.C. B & D pleaded
innocence and refuted all claims of the prosecution and accomplice witness C, who is also
include that all the allegations in the matter were untrue and they were being falsely implicated

in the matter by the police and C who is doing same on pretext of the police.

Evidence Documentary: as per the medical report the deceased A had external injuries and
brazens on her face, arm, leg and neck, that reveals that she wasuipéaienggled with
someone. So far as the medical evidence is concerned as per the opinion of the doctor the face
of the deceased was pale. marks were of the non continence placed high up in the neck between
the chin and the larynx, cervical vertebrae are dislocated, theosihgious marks on the

tissue are white hard.

On the basis of the above facts our group has decided the matter and it is the unanimous
decision of the group that no conviction can be based, can be passed and in this case. and
accused are (laughter) actged! reason for this..(Prof. Shrivastava: because of the leadership
only) reason for this is:

First of all in this case, police registered the initial case under section 306 IPC. the incident was
of 20-02-2015. she died on 26th, she was found hanging, @me2602-2015. The entire case

is based upon the evidence of accomplice C, no eye witness, First of all we have to determine
the cause of death. certainly death is suicide. theory of the murder is totally i think unacceptable
in this case. Now comes the evidence of C as per Section 30 the evidence of an accomplice

is a confessional statement, sort of confessional statement, can be taken into consideration if
proved, and that is only a corroborative piece of evidence not the substantial piece a@ieeviden
Moreover if we see the provisions of Section 133 of Cr.P.C. read with 114B the rule of
prudence says such type of evidence should not be accepted. And here in this case the evidence
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of accomplice as per the defence taken by him, he has made suceHesfsilito exculpate
himself because he took the plea that, we have been falsely implicated in this case. This is the

reason which has been taken by this group. Thank you Sir.

Representation b§roup A.

Prof. Shrivastava: Madam can you keep it brief/ Bat time lesser.

Participant: Very brief, very brief. In a nutshell the facts of the case are:

that one girl studying in 8th Std. who's age is not mentioned in the problem, has come out from
the school to return home, and then she found, this accusedga@itia motorcycle at a little
distance. They talked for some time, afterwards she was taken on the motorcycle, and she
returned late in the night at 9 PM. When questioned by her mother, she stated that she was

raped by this accused.

So, the evidence wasdduced the medical evidence which came forth ted there were
external injuries all over the genetarea. And the defence evidence which came forth is through
3 witnesses. they said that they had sexual intercourse with this girl, with her consent which
was corroborated by this victim in the cressamination. No, crossxamination no? cross

examination that its a consensual sex that she had with thig¢ R\&/

And the accused has taken a plea that it is a consensual sexual intercourse, and that she is
habituated to it. The medical examination revealed that one finger admission, apart from
external injuries on the genetaria. | have a disclaimer here Sir that | am not not the leader of
the Group. Not to be stamped with a tag of bad leader, becauseistharef difference of

opinion in our group.

Sumit: Ma'm please mention what is the majoritarian view and what is the dissent view.

Si, it was so hurriedly done, the case that you have had put us in, | think that justice got buried.

Sumit: delivery of fastrack (all laugh).

If this is the pace that we have to deliver, then | am sure we are not going to deliver one
judgmentiudiciously. But, anyhow, the majority, aaaa, we didn't even have the time to calculate
aaa which of our Group members are in whice38iSo, | stood for acquittal, apart from 3 of
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my Group members luckly for me. So, acquittal was based on these particular facts. | had to

support my judgement so | put forward.

Sumit: Could you please for the help of the Group say who all stood for tat?j@an you
please put your hand up please? [19:47]one, two, three, So, 3 acciitidledy else for

acquittal? no. therefore 3 acquittals, and how nfigred? 5 So, we have a result.

Laughter, result, that's not a result...okay supporting pointsiyopoint of view | would like

to just put forward. So, one pointfaewvor of acquittal was, she is used to consensual intercourse.
Admission of one finger isoming in contrary to that she is, used to habitual sex. the medical
opinion is contrary to theery statement of the victim who accept that she had sex with 3 men,
which can beonvenientlytermed as a habitual sex. In my opinion. So, she had sex with 3 men
admittedly. that is concluded to be a habitual sex which comes in contrast with the medical
opinion, which says only one finger is admitted. So, we reject the medical opinion. It may
beerroneouwr due to some reasons it might have been recadedeously. And the other

thing is one witness has testified to the fact that she did not offeeaisyance while she was

being carried off in the motorcycle. That is one fact which gives a benefit of doubt to the
accused, that it might be a consensual intercourse. Age is not there, age is not, she is in 8th Std.
but prosecution is not allowed to makey assumptions, she can study 8th standard even if she

is 20 or 21 also. So, | don't prefer to make any assumptions. One pertinent question that fell
from the Group, that went for conviction is that there are external injuries on the geneteria, but

| have my own doubtsvhether, (some participant asked some thing which is not audible). she
accepted, no consent with this particular accused she did not accept but, she had earlier she had
consensual sex with 3 other m¢ome participant asked some thing ethis not audible) yes

yes | accept all that |1 accept all that, but the other circumstancesegatvein that
presumption under 114A. The other circumstances | am trying to explain. It is not mentioned.
(Participant: whether the P\W,2,3, that is the etim and her parents supported the case of the
prosecution or they turned hostile is not mentioned in the problem anywhere.) okay even
assuming that they have supported the case of prosecution, we ended in awarding with
acquittal. So, external injuries the geneteria, whether they necessarily prof@able sex

or not is ?? | have my own doubts about that. Because the kind of sex she is habituated to 3
other men provenly, So the kind of sex also can cause external injuries on the genetaria. So,

that's low we concluded for acquittal.
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Another group member: can | give the reasons for conviction from here? I'll give the reasons.
(Other participants: go there, go there). No I'll give the reasons from here. Okay the reason no.
1 is that theaccusedhas not deied of havingsexual intercourse with the girl hilefensas that

there was intercourse, but that was consensual and all, so the burden shifts on the accused to
prove that there was consent. First thing he has failed in proving his defense. He hasdexamin

3 witnesses, who said that, they had consensual sexual intercourse with the victim, victim
admits that. But, just because victim is having consensual sexual intercourse with 3 persons
does not means that these person can rape her. He has no rigktherrapo, first of all his
defense is shattered his defense is not proved. What remains is his admissions remains, that he
had sexual intercourse with the victim girl. There is the FSL report which matches tha blood
sample, the seamen sample, the bloodpda of accused and the vaginal swabs of victim girl
matches as per the CFSL report. There is medical evidence on record which says that, aaaa, the
hymen was ruptured and there were external injuries on the private part of v. So, that shows
that there wasome force exerted. There is an independent witness (passerby) who has seen
this girl and that man together and then that girl, by sitting on his motorcycle had gone. then
she came late in the night. She has told her mother that she returned home yvanyl ltiten

she, when her mother asked her the reason for returning home late, shddwokand she

told her mother that she this man raped him; and most important is this man has a
previousantecedent. He was a convict for raping a 20 year old girl@ahddhserved a sentence

of 7 years and prosecution has charged him for 376 E. So, even assuming the prosecution has
not produced any birth certificate of the victim girl to show that she was 13 years or 15 years
old girl, 376 E stands. So, he has to bevadad atleast under 376 E. (a loud round of

applause).

Good evening ladies and gentleman, | repreGeotip D. There is a case of two unfortunate
children. girl 16 years, boy 17 years. They eloped 6@7205. naturally the parents of the girl
complainedFIR lodged and later case was registered 360, 366, 376, (not audible) POCSO Act.
the other case also here victim and other withesses did not support the prosecution but there is
medical evidence. In fact we didn't get much time for discussion on thes@ubecause there

was we were concentrating on the 1st question. Anyway | am answering this question. First of
all here both are minors, under 18 years, so normally this case would have been tried by JJ
Board not by the POCSO Court. Assuming that th&adrd is dealing with the case, our
considered opinion is that accused is guilty. He has to be found guilty based on the medical

evidence, coupled with the presumption available under Section 29 of the POCSO Act.
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Regarding the IPC offences that presumptgnot available. 366, 376, because the child is
minor, the girl did not support the prosecution. Going by section 29 of the POCSO Act, the
presumption available regarding the offence under Section 5. The charge also 5 & 6 did not
occur because there i® ase of repeated, allegation of repeated rape, that also, under the
charge of Section 3 & 4 of the POCSO Act. That is all thank you.

Good evening to all! In fact, I'll read the facts first. "R" is about 20 years of age and is a special
child. A teacherT" comes home to teach her on182014. Now her teacher, as usual arrived

at her home around9:30 AM. No body other than "R" and "T" are at home. when R's mother
came home in the after noarpund2:30 PM she found R crying. Gmquiringwhy she was

crying? She revealed that T had raped her.i@heediatelytook her daughter to police who
conducted her medical examination. T was thereafter apprehended by the police and was sent
to judicial remand. After the FIR investigation charge sheet was filedebpolice before the
competent Court. T was charged for aaa before the trial Court for the commission of offences
under Section 376 read with Section 4 of POCSO 3&8.read with Section 4 of POCSO Act.

Prosecution witnesses: R is is PMand she teste#d to the fact that teacher came that morning
and startedaressing her face. When she said that she did not like that the teacher stated to
hoax her by hugging her. She tried to push him away, but he then started to take her cloths off
assuring that sheilvbe okay. She stated that he didn't rapedStes.also testified that even

on previous occasions he would touch her thigh while teaching.[30:33]

On crossexamination when she was asked as to why she did not inform her parents about such
incidence? R sdithat she was afraid and therefore, did not tell anyone about it. She was further
crossexamined on why she did not shout when he was, she was, he was raping her? To which

she replied that she willingly surrendered to T.

defense: The defense vehementyied the allegation and stated that the sexual intercourse
was a consensual one. And that the same was evidenced by the medical examination, negating
rape by forcible assault. It is a case of the defense that the victim was over age and that she
consentedo sexual intercourse. The defense produced an attested, attested copy of R's birth

certificate which confirmed the victims age as 20 years.
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Evidence: (medical evidence) A medical evaluation by the reungeon, U she arrived at the
conclusion that théQ of R is about that of a 12 year old child. The gynecologist yes, in her

medical examination could not confirm rape by forcible sexual intercourse.

Now, we had a discussion and in fact we are divided. Majority had convicted the accused. Two
they are disenting, one Miss Selvasundari and another judge from Karnataka Mr, Vijay
Kumar, both have dissented and they acquitted the accused. the majority view is that for
conviction, we found some gray areas in POCSO also, that section 2(b) defines the child as a
person who is below the age of 18 years, that's all. They are not taking into consideration the
IQ or the mental maturity of a particular person. So, we find that there is a grey area in the
definition of, these factors are not considered while the deinivas made, drafted. So, we
convicted but we convicted only under Section 376. Why because, even if you proceed under
POCSO also, section 42 of POCSO Act prescribes alternative punishment. When an act is
punishable undgwo Acts, both under POCS® anyother Act, now whichever is greater has

to be awarded. Now, which is greater? for 4 we can definitely award a sentence, and even in
376 a life sentence can be awarded which will be for remainder of his life. Clear indication is
there. But, is greater pughiment. We'll take it as a greater punishment, that is why we convicted
the accused under Section 376 firstly. And another view is that POCSO will not apply, because
of the lacuna in the definition. If we go that way we can acquit it, this way we cagrgaer

punishment. that is why we have convicted him under Section 376.

And the reasons for the Defense: though they have produced certificate, birth certificate,
showing aaaaa, the age to be 20 years the mental maturity of that particular girl 2syefaa 1

old girl. That is the finding by a neusargeon. In that case if a person has to give a valid
consent, her age should be above 18. Above 18, mental it should be, it is the age is such fixed
as such, because the mental maturity will arrive at tagesthat 's the general presumption.

In this case, the mental maturity was lacking and she cannot give any consent at all; first thing.
And second thing, when she says no consent, we have to presume that no consent 114A applies.
So, these are all the sams and another place she has subjected herself and she did not reveal
these all these things. The special instructor they develop the kind of relationship like a trust
building. Trust building, so developed a relationship with the child, they trushstr@igtor

fully. So, they are the only person who can teach them, so any deviation or any disobedience
that may be adverse to the interest of the child. So, this may be one of the reasons for not

disclosing! and such offences are normally not being disdloshen it must have crossed its
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limits, she might have thought it may be a limit or something like that. So, mental maturity,
aaa, prevents her from disclosing it. So, these are the reason for finding guilty, yes. and

The reason for acquittal my frieméd stated that, neusargeon, right, a neursurgeon is not
the competent person to say about the age of the person. A fix-f@ksbka 1Q, 1Q, regarding
the 1Q he says so. And another reason, yes yes they will explain | think, they can explain bette

Thank you!

Second representative f@group D (for acquitta)

Not only for that reason, first of all | agree with our group so far as POCSO offence is
concerned, because it will not apply because of that grey area, what my, our group leader
discussed, presented. But |, two people differ with under Section 376 éP@etlenter into
acquittal, because, first the offence is rape is concerned the rape has to be proved first, then
only offence committed by the accused has to be proved. first, what evidence is for rape,
proving the rape,is that the medical evidence cooteanfirm the rape by forceful intercourse.

So, the medical evidence itself the rape has not been proved. And another thing is the victim
stated that she willingly surrendered herself for sexual intercourse. so, if we have to see the
cross and chief togeér. So, in crosexamination she admitted that she herself surrendered

herself for sexual intercourse. So, in this point we enter into acquittal.

Prof. Shrivastava: So what do you feel? Its a case of conviction. This is not | feel is because it
has beermxplained, and number one consent, it must be , actually the person should be in a

position to understand ki what for is she consenting.

Nidhi Sharma (NCPCR): For you all this is a original case of one State and ojigigalent
is conviction under POCSAct.

Participant: POCSO Act?

Mr. Asheem Srivastava: Yes Yes!

Nidhi Sharma (NCPCR)ludge has given his reason his reason stating that the mental age, the
lacuna the he was mentioning, mentioning that the girl was 12 years by mental age that is the

reasm POCSO will be applicable.
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Participant: | was of the same view but because of the lacuna in the Act only...(cacophony
owing to lots of crossalks)

Nidhi Sharma (NCPCRJ)t is a debatable issue definitely, but this is what has happened in the

original cas.

Prof. Shrivastava: in fact if you read POCSO it is the speaking of the physical age, may be for
the consent purposes yes it is right.

Nidhi Sharma (NCPCR): But he has mentioned with respect to the age depending upon the...(a

lot of cross talks, not clelg audible).

Participant: we are not concerned about the mental age only physical age matters.

Prof. Shrivastava: Consent yes her mental capacity can be seen.

Another Participant from Shimla: Sir, | am also, not in agreement with my brother with regard
to the conviction of the Section 376, instead of POCSO. Conviction should be under Section 4
of POCSO Act.

Nidhi Sharma (NCPCR): What are your reasons?

participant from Shimla: reason being, if we go to the definition of POCSO section 4 minimum
punishment is shall not be less than 7 years. and which may extend to imprisonment for the
life. Imprisonment for life is there also in 376 but, so far as the minimum punishment is

concerned that may be guide by giving the reasons 3 yidatcouldbe an additionareason.

Prof. Shrivastava: But the, one thing ki according to school certificate she was major. She was
major according to birth certificate. birth certificate and the psychological age was 12 years

but, | think that distinction we can not maintain, ie triminal statutes.

Another Participant argues: He may be convicted under 376 but not under POCSO.

Prof. Shrivastava: Not under POCSO.Because date of birth, according to date of birth she was
more than 20 years.
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Asheem Srivastava: this is a very inteirggtcase its a thought provoking case, you know it
compels the judge to really disect the issue of age. and he has to technically, what everybody
thinks that it is the physical age, but here the judge has interpreted this as physical age as well
as the metal age. And it is in favour of a specially abled child. So, aaaa, | don't know | mean
there may be discussions and debates on that, but one good thing that | have liked about this
case is, that it has opened a thought provoking issue. Some times inpipie will start

discussing and debating on the mental age as well as the physical age, because they.

Participant: But Sir, unless there is some sort of ambiguity in the language of the Act we cannot

go beyond the prescribed language.
Asheem Srivastavdut, he has taken this decision.

Participant (In Hindi): Sir, POCSO Act to providahikartaakimentak age aapdekhengeaapko

to wahi words kodekhnaparega.
Asheem Srivastavanain yhi, nahi main el cheezaurbataanacahunga

Participant: In this particular case from the line of facts revealed during trial the girl cannot be,
She disclosed the matter to her mother, testified in the Court, specifically stated that on previous
occasion | was subjected to abuse and sexual abdsallahat, again | was raped. From the

line of evidences adduced during trial it is difficult to perceive that she is a girl aged about 12
or mentally challenged person. So, once it is proved that her age is 20 and when the law under
the POCSO Act neveecognizes the mental age of the person, she is presumed to be a girl of
20 years of age and POCSO is not attracted. That is the view taken by our group.

Asheem Srivastava: Actually majority have interpreted the way you have done. However, there
is a | thnk the law makers will alschave to start thinking the definition of the child in the
POCSO Act says "any person", any person subsumes that it also includes the mentally
challenged people and the whole world knows, not from today from 100's of yearthaiack
mentally challenged people they don't have that mental age, and there is a there is a clear gap
between the mental age and the physical age. Unfortunately, the law does not distinguish and
it simply says "any person". It presumes that every perdonithy and every person is equal,

which whichis ..aaaa, in today's context when the science has advanced so much, when the
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human brain has been aaaaalyzedand assessed to such an extent today aaa a time will come
shortly, when this definition willlao incorporate the mental age or something like that.

Prof. Shrivastava: Okay! Yes its a debatable point. Right now as the Act exists, it is very clear
and age is not only this POCSO specific issue, age is an issue in so many cases for example
rape has &éen an offence, since time immemorial and only physical age has been recognized as
the relevant age for the purposes of rape or other things. But, yes we can start thinking because
specially challenged people or mentally challenged people, they are dé® ial itself. So

special provisions can be made for them. May be for these kind of person a different age can
be provided or prescribed under the Act. We have to think ovber it, because its a valid valid

area where some discussion is needed.

Sumit: Sir,the other day one of the conferences | interacted with Professor UpendraBaxi, he
was here and what he narrated wike if you talk about the text of law, what he narrated is

that there is some, aaa, one Professor at NIMHANS, Banagalore who is working thing,

even the age defining child which is now in this case 18 years , he says that neurologically he
has drawn certain conclusions that even a 20 year old is not in a position to called as a grown
up or an adult. So, those all things are definitelgning up evolving things in law. Maybe like

those would come up and as we have seen the divergence in these debates also, Prof. Sir was
also debating, may be these will be forth coming things which legislators may have to ponder.
US has that Canada hasith

Prof. Shrivastava: May be in India we also start thinking and the legislature will take note of
all these things ki some different age can be prescribed for the mentally challenged people but
as of now, as far as my understanding is, because itmmalistatute, strict interpretation is
needed if somebody is not within the 4 corners of law he should get the benefit of it. And there
can be a reverse argument also, suppose there is a boy, 13 years old boy or 16 years old boy
and he is extra ordinariiyptelligent, his mental age is 21 year, can you deny the benefit of JJ
Board Act. (laughs) So, both way we cannot take it. So, physical age is very important. Whether
you are going to give the benefit under the JJB or whether you are going to puniststre p
under POCSO? So, thank you very much for the discussion and the last problem that we
distributed, out of 33 persons, 30 persons have convicted. Only 3 persons have acquitted the
person. | would like to know the reasons or views, basis, on the lbadisch acquittal order

has been passed.[46:23]
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Anybody, nahi | no problemno problem, there can be very valid reasons. Anybody, the last
problem which was given ki 3 witnesses they turned hostile. The person who has acquitted.
Ma'm you have acquitted?dise, if you have acquitted, (laughs), no just | want to know the
reasons, ki what are the grounds (cross talks for confirmation on which problem). First
problem, sure, who has acquitted, anybody? nahi 3 persons have acquitted, there is no problem,
there & no problem. First case, first case, 3 witnesses turned hostile. | acquitted, haan please
Ma'm, no problem, no problem, please. There were daughter's mother, daughter"s father and

mother they all turned hostile.

Participant who acquitted Ms. Mohanty: dcuitted in that case , the eye witnesses turned
hostile from the begining. They testified during examinatiechief supporting the accused,
during the crosgxamination also. The only incriminating material available against the
accused is leading tostiovery and the discovery of the dead body, blood stained cloths,
motorcycle etc. DNA test was positive. So, it was a purely case of circumstantial evidence and
the principle in a circumstantial evidence is, the chain of circumstance must be complete or
pointing towards the guilt of the accused excluding any other hypothesis. That's why the
recovery of the dead body, or the motorcycle, in terms of Section 27 of the Indian Evidence
Act, the facts discovered only, that much is admissible. If the accusedssesféhat |
committed rape and murder of X and led to the recovery of the dead body, only the recovery
of the dead body part is admissible, which proves that there is a death or a rape. That never
proves the complicity of the accused as the wsdogr or he (cross question from the other
participants) one minute, one minute (some query and debate which is not audible) knowledge
of the place of the dead body, that is true, but it will not point a finger towards him other

circumstances lead completing a ¢chisi proved.

Another participant: When incriminating evidence is against you, you are supposed to give an
explanation under Section 313 when you are confronted with that, while, he had simply denied,
he has not explained as to how the, that body was fanddhow that blood stained is there

and all these explanations are absent in this 313.

Prof. Shrivastava: one thing can be said at ldaghe genesis of the incident, because 3
witnesses were there, they turned hostile, if that was taken away (voldmgpemongst the

presenter and others)
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Participant Ms. Mohanty: The last 3 things theory is in the line of the incriminating

circumstances, but that never complete the chain.
Participant: And further that is a case under POCSO Section 29 also conedteirtto

Participant Ms. Mohanty: No, No, so | concluded in acquitting the accused because there were
3 incriminating circumstances, but the circumstances do not complete the chain and the
forensic evidence is not a substanpieceof evidence, it only adscorroboration to other

substantive evidence, so in this case substantive evidence is lacking that's why acquitted.

Prof. Shrivastava: Thank you very much for the&cussions and it was very good and thought
provoking also, yes ther can be opinions lo& $ame facts, one will come to one conclusion

and other will come to other conclusion the amdievantthing is that there should be a reason

logic behind your conclusion. Yes he is also right because the genesis sometimes you can see
if the 3 withesses you simply don't rely on those 3 witnesses who turned hostile then genesis
will not be there there will be no evidence about the genesis. but in the examination in chief all
the witnesses they supported the prosecution case they turned hostile orfycafgeyears,

So, this is a very important circumstance. In another case Supreme Court has poikiiéd out

the witnesses have been run over, even in those cases the examination in chief portion can be
used by the Courts. 2G's case Justice azatara Seik's caseand so many cases are there.

So, | think with that we can conclude the (some participant puts up a question)..han yes!

Participant: Accused was supposed to explain how his semen could be traced from the

undergarments of the victim.

Prof. Shrivatava: How the blood of the girl was found on the motorcycle? So, overloading
evidencesgainsthe accused person. So, next Session | think we have to go to the library, for
the computer Session, and there the problem distributed by Mr. Asheem SriVésiak/éhey

will help.
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Session:05: O#1 1 OAOGO 11 I CA 1T £ 6EA
Speakers: Justice Indira Banerjee & Prof. S.P.Shrivastava

Day: 2
Prof. Shrivastava: opens up an informal discussion with the participants till the time the
Chairperson Hon'blelustice India Banerjee from Calcutta High Court arrived to conduct the
Sessiorb on the Day 2. Participants discussed about the bail related issues etc. prior to the start

of the Session.

Sumit Bhattacharya: Good Morning! yet another day the Day 2 of the POCSO wmrkgbo

had lot of working out yesterday today also hopefully we'll have a lot of interactive Sessions.
To hold the sessions together, | am really honoured to have two eminent person amongst us.
Firstly good moning to both the guest of honobere | would ay Hon'ble Justice Indira
Banerjee from Calcutta High Court, Born on 24th Sept, 1954; educaBed.ifHons.), LL.

B. Born on 24th September, 1957. Educated at Loreto House, Calcutta, Presidency College,
Calcutta and CalcuttaJniversity College of Law. Hn'ble Justice Banerjee enrolled as an
Advocate on 5th July, 1985 and practiced both in the Original and Appellate Sides of Calcutta
High Court in all branches of law except criminal law. So we are actually dragging her
somehow into this also and definiteshe would be there. | am vemgnouredo haveher.
Appointed permanent Judge of Calcutta High Court on 5th February, 2002. So, very senior
Justice, we are honoured to have you ma'm with us today, thank you very much for coming,

thank you ma'm.

| would dways take this opportunity to also greet Prof. (Dr.) AruBeoota ma'm,
aPsychologist, Hypnotherapist and Alchemist, and she is a trained psychologist, acclaimed
mental health expert, revered peefrensformation expert and a highly sought after em@oye
engagement expert with worlddés | eading corp
scored, schools, colleges, there are kids there) as her clienfgsua Broota has over 4

decades of work experience and expertise. So, | am really honouredotaiae tyou with us

and let's, | would request our own Prof. S.P.Shrivastava Sir, who is there to open the Session

Sir, and let us commence it for today, thank you.
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Hon'ble Justice Banerjee: As we can see the workshop is to assess nature of difficallies fac
by POCSO Courts. So, itis not exactly a lecturing its an assessment, and here your participation
is going to be very very important after of course Prof. Shivastava has said whatever he has to.
Now, from my experience, | think the biodata has beemtékean the High Court net, and |

think that now that bit of not having practiced Criminal Law, which was a fact when | was in
the bar, that will now have to be changed considering that | have presided over Criminal Bench
until 2 months ago for a considetadength of time. Now, of course | am again back to
arbitration appeals and motor vehicle appeals. This Act is a relatively new Act. Enacted in the
year 2012. We may have some experience of putting this Act into use. There may be cases
before you, so faas we are concerned there are hardly any! except for bail cases, where there
are allegations of contravention of the provisions of the POCSO. So, it will, it is you who are
really going to do the speaking. So, far as the practical aspect is concernémt Satbsion 5

and Session 6; Session 6 is of course later on there is practically no authority directly on the
point. Therefore so far as contest on age of victim is concerned we have to fall back on the
judgments which exists under the Indian Penal Cadiné case of rape of minors, rape of
children which, there were stringent provisions of punishment undémdia Penal Codas

well. So far as the second topic, the SessiotCéntest on age of accused” now the contest
will only be for the purpose aflaiming the benefit gjuvenility and there you Rule 12 of the
Juvenile Justice Rules are there as to how you determinagéelt is now well settled by
certain judgments of the Supreme court that no mattetheawous the crime may be you have

to detemine the age as per 12 of the JJ Rules. What is interesting is that you will be told about
this but there are atleast 2 judgments of the Supreme GQatngil Singh v. State of Haryana,

2013 7 SCC 263; and Mahadeo v. State of Maharashtra, 2013 14 SC@I6&% the Supreme

Court has said that the principle in the Juvenile Justice Act and Rule 12 framed under the
Juvenile Justice Rules will apply, bthiere will be more discussion on this afterd®.
Shrivastava and Prof. Broota, the discussion will be thrown open to all of you because all your
suggestions are going to be welcome. | for one, | love coming to the Judicial Academy whether
as a participantr as a Resource Person because | feel that even when | come back, when |
come here as a Resource Persmmobablytake back more than what | give. Now, over to Prof.
Shrivastava[10:16]becausenohunhe le doobtah#ianybody understands Hindi. Raisewy

hand who haven't. There's so much love in parents that they dreatigfulcriminals, they'll

do anything for their kids because they have so much love. | am a mother I'm saying it. And

you take that as authentic?
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Prof. Shrivastava: No this is whigeg Supreme Court is saying that there is tendency and you
can explain it.

Participant: Ma'm we follow the law.

Prof. (Dr.) ArunaBroota: A the law you follow is the parent and not the doctor, | am not a
doctor, please, I'm, I'm just saying. And the parstiool proof.The parent will become fool

proof only if he creates that birth certificate which will also be not fool proof.

Participant: There are methods to find out whether you are telling truth or not!

Prof. (Dr.) ArunaBroota: So, has Supreme Cbgone into that, because they are saying that

they are weighing to the authenticity of the school leaving certificate or the college leaving
certificate etc. and | have @®lleagues, who's ages have been tampered with by their own
parents. They admit ibey tell me. (Cross talks) We are having tea together in the University

and they tell mel

Participant: Ma'm in all cases, in doctors report there may be a chance of variation, difference
of ages, but in all cases, of the information given by the pareafs..likely to be incorrect.
can | put a question to you ma'm ? When you put your child to school, did you give a false ?

Dr. Broota: No!
Participant: then ma'm, you mam.

Dr. Broota: No!, but when any mother sees her child in trouble then, she véllitetb protect

the child. All I'm saying is that rule where he says you add two years how you add two years/

Hon'ble Justice Banerjee: That is why emphasis is given to contemporaneous records not

something which is inserted post crirdé.the time of adnssion at school

Participant: The mother did not know that he will be the criminal.
(A lot of cross talks, heckling of voices amongst the audience and the Resource persons , not
audible)

Hon'ble Justice Banerjee: And there is also a second aspectngustioute, a judgment is

aprecedentor the authorityof the law, which has raised a decider, and depending on the facts
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and circumstances, the Supreme Court or the High Courts or other Courts, may deliver their
judgments. Now, sentences in a judgmend, ot to be read in the manner, as if it were a
statute, you have to look at the judgment as a whole, and then see under what circumstances

Supreme Court has said a certain thing.

Participant: we have to ultimately match the question to the facts tharevwandling with.

Prof. Shrivastava: Okay! if you permit | think we can have tea here and we can continue,
Madam if you permit!

So, in a verymatlabkiwith the help of some cases, | tried to just examine what has been the
approach of the Supreme Courfjdawhat is the nature of the problem that we face in
determining the age. Parents they are not tr
have any other method to ascertain the truth. Then medical opinion has got its own limitations,
they canot come out with the exact age of the person. No, registration of the birth, no schooling
so all these things they make the things very much complicated. To get rid of all these
complications, as far as the Juvenile Justice matters are concerned théulegisels come up

with a very clear Rules and Guidelines. Rule 12 of the Juvenile Justice Rules. These rules are
very clear, and it has set at rest all toatroversiesand this is very important and as Madam

was pointing out, there are at least 2 Supr@woert Judgments, in which the Supreme Court

has stated ki whatever procedure we adopt in the juvenile justice matters that can be adopted
in criminal cases also. So, now, | think with the help of these 2 cases and the Rules of the
Juvenile Justice Rulekthink, our work can become comfortable and easy also. Because Rule
12 as interpreted by Supreme CourAshwini Kumar's CaseASWANI KUMAR SAXENA vs

MP

[(2012)9SCC 750yery important judgment of the Supreme Court, it has clarified the law, as

far, asmuch as possible. | would like sbay here for a few minutes, because the interpretation

of the Supreme Court, in this case is very important and it has clarified for the 1st time the
legislature has restricted the evidences that you can produce. Nunibarliér, under the
general law, the position is you can come up with any evidence, horoscope, date of birth, LIC
certificate, anything wherever you have disclosed the age, all those documents could be
summoned could be produced before the Court andcthdy be considered by the Court. But

in Rule 12 JJ Rules, theyave limited the scope, only 4, three documents and no other
documents can be produced before the Court or before the Board to fix the age of the person.

They have made it clear, matriculatigertificate and then, first attended, and then, birth
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registration from theNagar Palika or the Gram Panchayat So, except for these three

documents.

Hon'ble Justice Banerjee: the difficulty possibly arises, the difficulty arises with the certificate
of the Municipal Authority, because it does not specifically say that the certificate should be
based on the entry made at the time of birth of the child. So, that is where, you have to play
perhaps a proactive role and say that it appears that it is miedtacourt has to interpret the

municipalcertificatewill have to be interpreted as a genuine Munic{pettificate.

Prof. Shrivastava: In fact what is happening now a days Ma'mki suppose the birth took place
in 1980 they get it registered in 1990, thmove an application before the Magistrate,
magistrate conducts, some inquiry and order is mad&WiAl IBRAHIM Case in fact this
wasthe fact. They did not disclose to the magistrate, that there was a matter pending before the
Supreme Court. They obtesd the order from the magistrate and got the entry made in the
Panchayat SupremeCourt commented very adversely on this style or procedure. So, in this
case JJ Rules, they have linked it their choice of evidence, number 2 the inquiry has become
inquisitive and not excuisitive adversarial, it is not adversarial. because the Rule says ki the
Court will obtain the evidence by and seek the evidence. This not the choice of parties to
conceal the documents. This is not the choice of parties to hide the dosu@muntt carsuo

motuor the Juvenile Justice Board csuomotusummon the documents and get it proved. The
wordings used in Rule 12 is very important. They are saying the Juvenile Justice Board will
conduct the enquiry by seeking and by obtaining tHeviahg inferences. So, the elements of
adversarial litigation has been taken away, so the Rules are important number one choices have
become very limited, number two it is no more adversarial, it is inquisitorial and the Board will
take proactive steps tibtain the evidences. Prioritization is also there order has been fixed in
which order the evidences will be led. this all has been interpreted by Supreme @stwini
Kumar's caseAnd in this case the Supreme Court has very clearly stateee are ot
concerned whether date mentioned in matriculation certificate is correct or not. You see just
contrast, earlier approach was ki person must come, he must depose, he was said ki this is the
correct age, they said no we are not concerned, because te tesaimplicity and certainty

in the procedure, they are saying ki you produce the evidence in following order. If there is a
matriculation Certificate all other evidences are foreclosed. You cannot produce those
evidences, even if they are contradicttrthe High School certificate. So, priority has been

fixed and most important corollary is the exclusionary zone. Evidences are excluded, this is
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not the position in the normal law, this is not the position in the ordinary law. If the dispute
arises in ay other matter, example, election petitioai, insolvency petition, of civil matters

or family dispute the parties are free to produce any evidence they like concerning the age but
this is not possible in the case of Juvenile Justice matters. So, "BrelnsiRule” if one
evidence is accepted is there, which is acceptable under Rule 12 of the Juvenile Justice Rules
then all other evidences are excluded. So, this we call "Exclusionary Rule" which has been
interpreted by the Supreme CourtAshwini Kumar'sCase On same basis we can say that
Rule of Evidence Act is ki best evidence must be produced before the Court. that has also been
given a go by. In other matters in other cases that can be be true, ki "law requires the best
evidence should be produced " Inatre they say ki are not concerned with the best evidence,
we are concerned with the evidencebaani this will be treated as the best eviderndhe
technical concept we are not concerned, we are concerned with the order in which you can
produce theevidences. So, this has been a general approach, now the question arises how to
apply all these principles, in the JuveniePOCSO cases. Because cases are also getting
important, here also the age is very important and we have seen Supreme Couenfsidg
latest judgments in which they are saying ki even if the girl was major by school certificate,
parent came and they proved ki no it was incorrect date given by me to the school and it was
accepted by the Supreme Court. So, question arises how toabihlese principles in the
POCSO cases and one another question is ki at which stage we can consider the age of the
prosecutrix? Because if we are the Courts of Sessions only at the time of judgment we will
pronounce a final finding ki this is the adgelee prosecutrix. But suppose there is an application

at the preliminary stages ki Sir return the finding of the age because she is and here is the High
School Certificate, what can be the approach in this regard? Ma'm if you can enlighten on this

please?hese are the issues which are coming up, coming up probably in the POCSO courts.

Hon"ble Justice Banerjed2ossibly as | had stated at the inception, that there's no authority of

the Supreme Court, no authority of the High Courts either because ttiheevi&cy new, but in

such a case. In ...this is a case of absence of any Rules, so far as the victim is concerned. So,
far as the accused is concerned he gets the benefit of the Juvenile Justice Act and there we have
no option but to apply the Rule 12tbe Juvenile Justice Rules. But at other times in a situation
where there is better evidence forthcoming, let us say, medical opinion which clearly says, that
the age was between 14 & 17 perhaps that may be taken into account. Secondly, Matric
Certificatebut later on if some entry in a Birth Certificate emerges and it is found that the Birth

Certificate was different. Thirdly, the usual way of proving anything, say for example elders
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coming and testifying to the age therefore even oral evidence is gat®he®i So, may be a
neutral person, say sagy, for example somebody it may be able to say that my daughter was
born on such and such date she has a birth certificate. | remember I,1,I, knew the family very
well his daughter was born 3 months after mygter, so there you know if my daughter is a
minor then 3 months younger she will have to be a minor. The usual principles of evidence,
going through the judgments | don't think any Supreme Court Judgment has really ruled out or
given a very definite findig as to how? ultimately evidence has to be analysed depending on
the facts of the case and what is available. It is only when there is no birth certificate when
there you have to have to rely on what ever is available, when the one comes to give evidence
in the village there is somebody who is saying the child was born the year lla took place or
they dont remember their own age. (participant speaks something which is not audible) that's
right that's right. Yes! that's right age has to be determined, Hoagth has to be determined
that's what we are talking about!

Prof. Shrivastava: Just | was, | just want to just point..

Hon"ble Justice Banerje&o far as the accused is concerned he is going to take the point of
minority only for the benefit of the Vanile Justice Care and Protection Act. There,

(participants cross talks not audible clearly) That's right
Participant: (first part not audible) you just rely that certain child is a victim or not...

Hon"ble Justice Banerjee: to begin with it will FIRhe initial document so that has to be on

the basis of what is said by the child or what is said by the parents of the child.

Participant: but, your lordship, medical evidence says child victim is a between 17 and 18; 16
& 17, what, what what will treate®Vhether juvenile is POCSO Act or not?

Hon"ble Justice Banerjee: 187 will definitely be a POCSO cask; - 17 will be a POCSO

case.
Participant: and 1718 doctor is opined that age is between 17 & 18.

Hon"ble Justice Banerjee: In the FIR you keegharge under the POCSO Act but the age

determination will have to be done in accordance with law.

Prof Shrivastava: So can we break for a cup of tea 15 mins. Or may be 5 mins more?
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Sumit Bhattacharya: It was a nice aaaa, we will be coming back at 10840l \wgueeze the
tea break for 10 mins, we reassemble here at 10:35 may be. Thank you!
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Session: 06: Contest on Age of Accused

Speaker Justice Indira Banerjee & Prof. S.P.Shrivastava

Day: 2

Honoébl e Just i cinthik Sabsion avbave ahypoinefical case which each

you have to decide and after ybave decided we are going to get inidiscussiorto seehow

many of you decided yes which way | think we should be quiet interested because | personally
feel that every judgement and every judgeght its only often difference of opinion based on

the reading of the fact after this Wwave aguestionnaire to answer. (cross télk) minutes

...... (silence ....People were solving Questionnaire ) ........many of you masmtothrough

similar casesinder the Indian penal court where the girl was below the age of consent...... think
....write this session is on the contest of the age of the accused which is almost be in covered
by the previous session so | would throughdiseussioropen contest oage of victim and
contest on the age of taecused what are the types of problems that youhfasemany of

you haveactually decide cases under the POCSO.all othaue and issues of age of a .....main
issues what would be the victim's age because wueyd try to take the matter out of the
special courts yes so why dont all of you share your experience and the type of problems you
see because as you can see wédaseallyaccessing we are accessing the difficulties what

are the difficulties you face..yes ....with regard to age

Participant : evidence

Honoébl e Just i:doelay's disdussiomis draestem gge of victim and contest on

age of accused.

Participant: Mylord sometime at the time bkaring of bail application the defense lawvy

took the plea that the age of the victim is 18 years therefore this case does not fall under the
ambit of POCSO act arfte produce some document available with reason behind why

the document is available withm is because the ginlas stayed for 8r 4 month with the
accused ....and at the time of application ..he produced such type of document these are the
document and therefore a liberal vieas to be taken ...its a matter of love affair and consent

whether at the time of stage of bail we canmgo this question
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Hono6bl e Just i:omy.lwhydhottha priigiple ferrgijare @ bail are some what
different

Participant: the question is this whether at the time of stays of bail ...bail application we can
ascertain the age of the victimore particularly the complaint said which is written by the
mother or by the father ...my daughter is so and sohdnbleerenticed by the accused
persorher age is 15 year old 17 year old like that and now these two documents FIR it is also

a documentd accused also produce some document

Honoébl e Just i csewhemybu graat thB bail @1y paig @dont you consider the

materials on the balil ...

Participant : no ..nove consider not the question weatlvee can give the findingn the age

of the victim ...stay of the bail

Honobl e Just i:dthinkina bail apglicaa thezerisjin@seript for recording and
finding of any finding is prima face

Participant : | think we cannot got to the age of victim ....that can be done aftaath

(cross Talk)

Honobl e Just i cthats fightdail applicaBan.fieal opison why don't you use
the microphone so that your colleagues can la¢sw you yes

Participant: the age of the victim is need to be answered at the time wolecatien of bail and
at that stage the opinion of ...is primae facae opinion otaisino bearing in the prior and the

appreciation of the evidence that is limited to the bail application
Hono6bl e Just i:na&urallyn.cciosstalk Baner j ee

Partcipant: for the limited purpose of granting baihés to be considered ...now | disagree
with that why because the statement and 161 of the victim girl is there ...why dont you go into
that statement suppose if she says that | am above 18 in that te®iestiathen you can give
benefit to the accused not otherwise dont go the certificates cannot be considered ...bail
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Hono6bl e Just i:dreaahyrballiappleatidh you eacigeethe material as a whole
....... (cross talks)

Participant: at the stegof discharge

Participant: at case of love affair or elopement the girl dis¢cleseage as 20 so in that case
when there is aesistancenly on the part of prosecution ...that the girl is below 18 years of

age and POCSO &brupt ed the court is equal make a prima facie inquiry.....cross talk

Honoébl e Just i :cseppokenmdtherIR it B aritten thatehe girl is seventeen but
the document is produced showing that the girl is not 17 she is 18 or above will you not consider

that why notwhere is the bar in the law where does the law say

Participant: now you see the prima facie ...even at the discharge of of application the documents

filed by only by the prosecution ...

Honoébl e Just i c &heferyalicanaot |IBoa metos joeumertiled by the

defense.where would you get that

(cross talk).....even at the state of charge but there is a difference between the forming of a
charge and the granting of a bail persons liberty ...a persons liberty cannot personal liberty is

involved becasehe is behind the bars sohé is wrongfully behind the bars
Participant : but in the case of granting bail only ..we are not finding verdict ...cross talks

IB: putting this in terms you are not leavihgn unconditionally you are puttingnto terms

you are saying thate has to report to the police statibahas to report to theagistraten has

to give the local surety cash security ....... cross talks ...l dont think subject to what all of you
sayhe is absolutely right and the charge sheet schdduiation of charge shegbu go on

the bases of what the prosecutias ultimately the charge will fail ...ultimately at the trial the
charge may not be proved but at the time of framing of the charge shdetweto go by the

materials produce bye.....

Participant: framing of the charge not charge sheet ....bail will be coming before that ...will be
not producing the case for the case of prosecution by considering the...

Hondoble Justi:m@ I ndira Banerjee
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Participant: in or fairness | do codsr that we cahave prima facie opinion based upon the

documents produced by the accused at that stage its a prima facie opinion only

Hono6bl e Just i chats dightthats oaly Bimanfacie jtsenet binding on any one

Dr. Aruna Broota]00:15:15] May i be allowed to just express my observation not of today
but since myheart believes for this issue a hetre in Bhopal but somewhere else | was
conducting session aounsellingskills for judges and we started to do case stuth@stothe
judge would will now mediate an@ one of the judges said the bHwms to be punished for
enticing the girl in spite of the fact that the girl said | Ibvm and | will only live withhim |

will not think of anybody else so the judge said that theygiu have presented in this case
study is bloody fool this is the language and and she dées@her mind because she is under
18 ....sdhe said that the boy should be punishexta bas chale to mai usko mar doe is
whathe said if it woulchave ben in my power | would kilhim and since | was acting as
acounselor and so | ask the judge and Sir! where is this coming fromheadmke down
crying andhe said my daughter went to way like that ...so | am trying to say the kind of
investigations weavill make depend upon the attitude have towards the victim .....thishew

we keep cases (not audiblahd then decideow much probe we are going to make into the

investigation ...(cross talks)

Honoébl e Just i cledgek areldefinitelyjuBianrbeing o leeing judgbave to

train themselves to decide the cases objectively ...... ithmpyen but aberration are not the
rule aberration ...it is possible that a .. am giving kiou that some trainingrograms should

be there to train judgessome very progressive judgement also comes from a the judges and
in the context of gender sensitivity | would say far from gender sensitive judgement are come
from many of my male colleagues .....so definitely we should sheldamgage it is possible

that somebodpave experience of feeling somebody...with a bad mother in law or a bad
daughter in law and so the mind set is there ....every time there is a diSBidsive with
somebodyhas wrongfully filed a 498A against somebody...(cross talk)esdhingshappens

but they should not ........ silent .....yes now after result wieele come in 22 convicted and
11aquator now ourhearts mayave gone for aquator having bring up to the case there

is the predicament where is lawmtadally but thee whohave aquitor | would request you to

tell us the reasoningow you &qutted
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Participant:the primary reason that we were to answer it in the context of section 4 but i started
from 366....cross talk the boy did any over treck in either exgfior taking away then AIR

1965 Vardhrajanand the girl was of the age of determine and all then we come to the basic
issue of section 4 were no evidence worth the name that she was even subjected to any kind of
assault what to talk of sexual assault ....no..she refuseker internal medicaéxamination

to any evidence that she was that she was subjected to any kind of sexual assault ...lets take it
in alternativeargument that shiead eloped she got married and bad gone with the intention

of getting narried ..they got married she was 15 years and 3 months married is a
valid marriage doctrine of ...will come in to play it was valid and binding marriage from the
evidence of the mother of the child victim thisapgparent that sheas accepted and they

d o rhave the intention of getting annulled by section 12 of ltiedu MarriageAct so there

is also a sanction from the family ....dis voluntarily ....girl in any case is uninterested ...so

it can be done within one year of the marriage only buseenot going into that ...cant we say

it matrimonial obligation rather then ...... even if its adbahchjudgment of Delhhigh court
considering this issue only ...ultimately its a valid marriage and the fellow was perfdnsing

matrimonial obligation . ot her whaw evidenee od reaord any other record .....

Hono6bl e Justi:dhatislanottharissae.Baner j ee

Participant : she refused intermginecological examination .....(cross talks)

Participant: If my friends argument is going be accepted then virave to abolish the
provision of child marriage ..... and thereafter this is A€4s saying 64 ...... naturally the
admission of marriage plays a vital rdlere ..when the accused was also confronted with that
kind of.....evidencédehas not given angxplanation ..... what is the natumksumption
andincriminating...... to the accused and naturally 29 comes into play then the sexual

intercourse ipresumed ....... cross talk

Honobl e Just i c:ecanl sexaal rintercolBstb@ eregureeel for marriage

....Participant: off course (cross talk)

Participant: It doesnd6t recognize the child

Participant: sorry its a valid and bindimarriage two acting confli¢dindu Marriage At and

this FOCSO ..POCSO is a gender neutral act otherwise but itrides/erride the provision
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of Hindu Marriage At section 5 enumerates the ....cross talk ...this is valid and binding

marriage ...

Participant: to my friends section 42 A of POCSO act it over idlebe other act .....(cross
talk )...

Honoébl e Just i:thelawyar who make r8paegeating the evife mayhetl...dont

admit it ..dont admit it ....refuse the medical examination ..(cross talk)

Participant: Parliameritas passed it in itsvisdom you cannot question the wisdom of
parliament .....(cross talks)...suppose Isheé sexual relation with the boy and she was below
18 though they were married ..whether this would come in definition of section 4 or other
POCSO act ...

Prof. S.P.Shrigstava but then it was never bepnoved did theyave physical relations
....because have many cases where the coupd been married for four years but their
marriagehas not gone.....

Participant: the girl accepted that dte sexual relationshigtar marriage

Dr. Aruna Broota now when you say conveniently the dids said and then you say
conveniently lawyer maflave approacheaer so be sure of what you are saying ..... (cross
talks)

Honobl e Justi ce Whhtnld saidais tBaa rae layyepetent lawyer

would haveadvisedher ...not to admit it ..

Dr. Aruna Broota: but all the same when you are talkingoojfuittal right now it surprises me

that if youhave a 15 year old girl and sve got married like this she waaud been emotionally

very disturbed after being recovered and restored to the pahemt& she would go through a

lot of psychological processes of remorse and rebel it will go to and fro because she is under
18 she cannot uiper mind and ....(cross talks)

| would like to say tht someone whbas flamed this case study shohétie placed a
psychological state of mind between the mother and ....

Participant: no...no...no.....cross talks
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Dr. ArunaBroota why is POCSO important that a child is unable to take correct decision so

mariage before 18 | am arriving at that .....(cross talks)

Dr. Aruna Brootaguilt remorse ...why does tha@ppen because you are hat/ing a matured
mind........ you forget the matured body ....right. then this case study is incomplete

Hon o6 bl e diauBsnerneenwy de n.may be bhere we are dealing with punishing a

person we are punishing a person so ..if ...let us say two students just before the age of 18 kind

of mixing youhave with a ....anything might jusappen the intention is there int®n to
marry is also there just because there is objection from one paaedt somebody lodges a

complain.

Dr. Aruna Broota but the fact is why is there is a constraint because the children
areimmature..l to live in a world where a class 4 child esnand tells me my class fellow
proposed me but my mother objects .....class 4...violation is for surepdgreussion and the
maturity to realize that marriage is never a picnic but it was &dggdysorry sorry....(cross
talks)

Dr. ArunaBrootaldon6t mind saying in public as just

my grand children say bade papa is so wise and | say yehatg8ery wise .....so that is true
at 21 a boy is also not wise but question is you cannot tell them to marratligm

Honodobl e Just i :cyeucdnnadkinrta getBreamiex byt i€ seaffair develops and
some relationshipas taken place after thathiés to face ...punishment under POCSO ..its a

dilemma (cross talks).....

Participant: and thelgave attairsufficient maturity to understaratleast and reciprocate that
feeling with each other are we rotminalizing it...

A

Dr. Aruna Brootat hat 6s why my counseling says why

with each other ..... cross talks

AB: We are alvays in a dilemma inspite of POCSO ...

(cross talks)

Hono6bl e Just i:MghearnsowithrttemBaner j ee
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Dr. Aruna BrootaWe work withthehear t many many ti mes thatos

even judge$ave aheart so ..cross talks
Patialahouse
Partcipant: state wouldave the control over the body

Sumit BhattacharyaSa we will be breaking for the tea ..and will come back at 12...see the
POCSO case is august gathering ...very very small amount ofreasesome up to thagher
judicial levelso what | tried as a engagement pattern | just culled out one of the judgement
tried to pull out ahypothetical situation likbow it bounces with different judges in a given
situati on hswawehavega différdnae tadidsthen this debate coméhapeefully

we had nice time learning and now we break for the tea and come backatl@@koand we

start the next session. Thank you
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Session: 07: Challenges When Both Victim & Accused are
Child

Speaker Dr. ArunaBroota&Hon'Ble Justice Indira Banerjee

Day: 2

Hon'Ble Justice Indira Banerjee: We now leave on to, we now leave on to Session number 7,
that is "Challenges When Both Victim & Accused are Child". Now this is a very tricky issue;

in fact the hypothetical case which you just decided, where wfamg/felt that our hearts were

in favor of acquittal. Now, when child, when victim & accused are both aaaaa, children there
are two types of problems. One is look his is a child he's made mistake, correct him in a special
home you receive a child you rdfigtate a child. The expressions used are reception,
rehabilitation, there is no question of punishment. On the other hand there is another child, who
may have become a psychological wreck, by reason of something which a child may have done.
Today of couse Dr. ArunaBroota will be speaking, I'll just handover the microphone to her,
these are issues to think. Now let us say, a bot who is 17 yrs and 9 months rapes a 3 year old,
3 year old, 2 year old infants, practically infants toddlers, they do get eaqjedie do find

cases like that. There what is the situation the law is such, that if he is a juvenile, he is a juvenile.
If he is 17 years and 11 months on the date of the crime, then he goes Scot free practically
because he'll be put in a special homewhiebe kept there for a maximum period of 3 years.

The language used is rehabilitation and reception. In those circumstances can he be given death
sentences or life imprisonment? | don't know, why they have used only the expression, "death
sentence" & "life Imprisonment”, because when they say 3 years that means for all practical
purposes they cannot be given anything which is beyond 3 years. So, the competing interest of
a child, who has been wronged, who may haven vaecked, devastated for lifeis-a viz a

person claiming juvenility. A person who is 17 years 16 years is not expected to go and rape a
3 year old 4 year old, 5 year old. As it happens this is one. The other problem is very similar,
to the hypothetical case which is given out to you, wheteey ar e bot h studer
world of free mixing, they start mixing with each other. With the kind of freedom people get
now a days, sexual involvement is not also uncommon. Even in the States we hear of parents,
mixing contraceptives in drinks awther things before children go out to parties. So, times are

changing, when society is changing, things were not as they used to be in our times, when the
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parents would ask why you are back at 6:15 you said you'd be back at 6 O'Clock? Then you
would haveo explain why exactly you were 15 mins late, those things, things are not like that
any longer. Anyway, over to Dr. Broota, let us, Dr. Broo, yes! Let us hear what Dr. Broota has

to say.
Dr. ArunaBroota: Thank you Ma'm, with your permission, my

Participant: Connectingo this there is an issweherethe girl is above 18 years the boy is 17

years.

Dr. ArunaBroota& Hon'Ble Justice Indira Banerjee: Both collectively say YES!! Yes, yes

yes!! Very much.

Hon'Ble Justice Indira Banerjee: But then if the gihbove 18 then POCSO won't be attracted.

That is the only difference.

Dr. ArunaBroota: But, if the boy, if the boy complains, if the boy who is 15 and the girl, let
me give you a case where the boy is 15 and the the girl is 32. The boy can make a
complant. (Justice Banerjee prompts to some participant: 15 , 15)tiAeskthing happen,

please thesthings happen.

Ma'm with your permission may? Let me say at the outset, | think Sumit has
somehypnotizingskills, because | didn't want to come and | donéw, how he motivated me

to come and i agreed, so thank you for this opportunity. Why | didn't want to come for some
domestic reasons but also, because | am afeayd of judges! You are very learned, you are
very just, you are very fair, you've experieda lot of life and we leaa very protected life

minus me, because | practice so | hear lo@befrrations, whatma'm was talking about and |
just come here to share with you those aberrations that | see every day in my office and | just
want to say argou aware of what is happening, then only POCSO can get a more refined way
of looking at things, if you look at the way how | start to analyze and see people. Now, today's
issue that we took up was, that what are the challenges faced, when both thearetiiads?

| mean none of them is like one is adult and the other is not. When both of them are children,
what are we going to do? because when you resolve the other one it ended the way | wanted it
to end, because Ma'm said, we all wanted to responddurrneart! and that is exactly what |

was talking about, that we have a heart, and that heart is governed by our own personal
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experiences and we try to say: hey! the girl was young okay, but give the benefit of doubt to
the older one also, whatever whatevBut what is your heart going to do both are kids and

both are equally to blame, let's see what | am talking about.

| know that | am talking something very elementary, but | still want to draw your attention,

because | am going to build things and cstsdies around this premise.

Sexual Offence is a sexual contact, (I want to bring in this concept today "Contact")

under three circumstances:

A. When a child does not understand a sexual approach (at all, when you say
the child of 3)

B. When a child is gmoached sexually without her/his consent

C. When an adolescent is under 18 and things are going wrong between aa the

two of them.

and | would say, how would you define a child? Let's see how judges define a child? How
would you define, this is a childFfow would you define?

Participant: As per Act.

Dr. ArunaBroota: As per Act? Okay!

Particiapants: (Cross talk) the child who is below 18.

Dr. ArunaBroota: Alright! but physical age?

Participant: below 18

Dr. ArunaBroota: Below 18, now | want to draw yoattention to this concept that when a

child is born, the child is "asexual”. He doesn't have any idea what his sexual organs are? What
his sexual capabilities are? So, in psychology we say that all children, infants are born "asexual”
and it is the growh process that is first the physical maturity that you are talking about, that
talks about sexuality. Getting from asexuality to sexual consciousness. So, what happens when
that starts to happen, that a child realizes, that mothers body is differemhinenor the girl
realizes that the father's body is different from mine, that's when you know, interest in other
people starts. And what happens when he still in the process of understanding the body
differences the sexual abuse takes place. And what happehat sexual abuse, we in our

research studies and my clinical practice, | want to draw your attention to this fact that
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Self-concept of the child is distorted. He begins to lose confidence, he begins to get pre

occupied.

His need for approval, (IHindi) sab mujhechchaaachchagahen is satisfied through sexual

approach when the victim grows up. You know this is what he learns. When you are fondling,

mai ds are fondling the bodies of boyds infar
male children, this is very important for you to understand, what happens to the infant at that

time. His need for approval is satisfied later in life through sexual approaches when the victim

grows up.

He thinks this is the onlywayto interact with othersThis is the only way | can win the other
person. Whether | make a homosexual contact or | make a heterosexual contact, but | must
make some sexual romantic approach towards the other person then my work will be done,
then he will become a friend of mintaen the teacher will like me. All these Hindi films are
made out of some seeds story if theyexaggerated. SayMera Naan Jockérchildren are
interested in seeing the teacher's body, they observe the teacher's body and then they try to
approach the techer in a romantic way. And the reason is because in early childhood when
they had a sexual fondling, they thought this is the only way to interact with the others. So, the
sexual concept is the only way to interact with others that is what they conwitidthe result

that when they come intdolescence, they develdppressioand very often

Weeping spells; not only female child but a male child also starts to cry very easily.

Changes the dressisgnseof the victim when he grows. Have you seendinks and the boys

growing in a very sexual way now? The other day we were watching K.L.Sehgal movie, there
was a history and auto, sorry not auto but a biography of K.L.Sehgal coming on Doordarshan
and we saw overly dressed, now | am using the word overly dressed the heroines were in

those times. And look at the dress sense now, the whole dress sense is a sexual sense, in a
sexual sense comes in the victim who has been a victim of sexual abiselmmbmes sly in

social relationships and manipules in nature. See the personality that undergoes a change. |

am going to build this as my ways that takes him to sexual offences later. May | repeat?

1 Sel-Concept is distorted

1 Need for approval is satisfied through sexual approach when the victim grows up
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1 Sexual concept is the only way to interact with others with the result 14,15,16 they
develop

1 Depression/ weeping spells without any reason

1 There are changes the dressing sense of a victim when he/she grows up.

1 There is a sly manipulative relationship vifittheir personality that we should not give

our total self to the other person.

This is what a sexual abuse does to a person. Can you imagine the consequences of sexual

abuse?

What are some of the Preventive and Curative or reformatory steps that ted&kean have

been harping on this:

T Psychometrically assess both victim and offender should be assessed because it is
i mportant you donoéttrust me d i c &irbhaghoct or s
casethat plus 2 years to that age was also not grantégtahild or given to that child
to understand that he is a huge offender, but he was let off. And victim could be the
same as above the, like the offender he can develop an impulse control disorder. Did
you know that very | get cases and they tell me;hmsband is very bad he is having
an extramarital relationship. He is not bad!, HE IS NOT BAD!Very often a family
comes to me and says we want to throw out llaisu of the family because she is
having extra marital relations, she is not bad! Either se@hampulse control disorder
(ICD) or she has a manic personality. You are all judges of today please type on google
manic personality, and match the symptoms you will be shocked, and how many of us
are like that. So, when as a child, you are hyperacte grow you develop impulse
control disorder, you steal money, you disturb others in the class, you pull skirts, you
tease girls, or the boys tease boys also, that is also possible you'll find that there is an
impulse control disorder developing, andyeften there may be a manic personality
in the makingWho is a "manic"? A manic is a person who has-eheimical disorder
in the brain. For example there are are 5-dhiemicals in the brain, in this very
proportion and they are mood managers, in scangopalities, if you don't eat for more
than 2 and a half hours you can become like this, thosedbimicals (shows gesture),
you'll feel low, you'll feel. Irritated, you'll feelepressednd in some they go like
this (shows gesture), these are the maWwhop are the manic? They talk more they

walk more they move more they romance more they sex more they have no control on
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themselves. They may be violent, they may be aggressive, they force you to

do, coarseyou to do things which you don't want to ddney can balestructivan the

home, they can break tA@levision, they can break tleatlass, and this is a manic
syndrome a personality, manic personality will be such that has a bit of everything in

it. Okay! we saygussevwaalahe is an angry childska father bhgussewaalathaa

his father's like that, his grandfather is like that, but we dont treat it. The moment you
say why don't yyekoi paagahai?He 6Tsh eny=dn dt snmaayd, as
havebronchitis you are not going to treathte c ause it és not cancer
different, but here you are so different. And such people who are impulsive who are
angry who are enforcing, who are disloyal, are notdedacterizedput they have a
bio-chemical disorder, that you can tréathy the need to have psychometric test. The

need for a psychometric test is to assess the extent of the manic personality. Does it
merge into psychopathy? You have heard about psychopaths, aaaa, who was that guy?
Charles Shobhraj and you must have beeg yeung when billaranga casameup

with Gita Chopra, were you, were you, were you too young at that time? But Billa

Ranga, can dlifferentiate between a criminal and a psychopathsychopath shows

social manners but doesn't mean a word of it. A cribhaa no guilt, no remorse for
what he's done. If I had gone to "tihar” to interview Billa and Ranga, they witigak
kyaahai kyunaayeehoo? Tamashadekhneaaye ho? Ha&karathaa rape kiyahaa

maar daalathaa,tumhebhi kar saktahoon.You go to Chdes Shobraj: Hello Ma'm

you are Ma'm? Its very sweet of you to have thought of me. You'll say wow! What a
wonderful person, how can he commit a crime? | don't know how much you read of
Charles Shobhraj, but there was a girl in the Parl who wanted to marpwhile he

was still in jail. So, she was a manic. A manic begets a manic! See this is the sensitivity
| want to draw in you to see what is happening. You come to know of child sexual
abuse, in the Court. You come to know, how | should handle it, mene ts a POCSO.

But you have no idea what leads to what? is there-al®@mical imbalance in the child?
Because you will find through tlemingcase studies that | am going to present, that
there is a family pathology in parents, in grand pargota the paternal side from the
maternal side and it is a genetically endowetlavioralpattern. So, that is what is very
important. So, Sumitji said no, you must discuss what are some of the preventive
measures? What are some of the curatives that we casglisbich can hapopen in

the reformatories, but they don't. But, they don't in the remand homes. You talk of a lot

of juvenile justice but the plight,am sorry to say is very, very very poor at that level.
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So,0ffender may be having an impulse controbdier/ manic personality

Victim could be the same as above

So,CounselingY ogabhyasire the basic essential to run a remand home along with,

Psychometric assessment. So the psychometric assessment will give you the whole idea

1 What level of treatment cabe made?

T How much ti me r ou glhybuhave thidirsmirgl gourheprt wilosayt a k e ?
something very different after reading POCSO and after reading the circumstances of
the children. This is very important to understand.

If the victim and bth the offenders are criminals, that means they are no gait they have a
defined attitude in their body language the prognosis is very poor and punishment can be
according to the POCSO Act. But if, they are not criminals, if they are offenders | think the
POCSO Act should be revised to give some corollaries that if not this one chance, if not this ,

at the remand home, | am not saying let off and send back home no | am not saying that at all.

So, this is what | wanted to base today's theory and | wantcidatie a case study, May we
please? This is on challenges, can we distribute this or have you already done that? Right this
is the first one no this is the second Session. It gives you the title
challengesnahiyehbhidoosrihiachallenges (cross talks) Aght! till the time you get it, please

may | have your attention plaese! Please may | have your attention? | will read out something
till you get your own copy. And | want to read it out to you, | have copied down changing

names of boy who comes to me éamnsoling!

CHALLENGES WHEN BOTH VICTIM AND ACCUSED ARE CHILDREN

A CASE STUDY

Akash is ten years old. He is very shy. He makes no eye contact with his class mates or his
teachers. And you will be surprised not even with his parents. (kindly look at medoomd,

this is what Akash is: explains with body language. This is what Akash is! and you will be
surprised that he dosn't make an eye contact even with his parents at home okay! so this is the

personality | am giving you.)
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His Headmistress of the schawllled both the parents to school. And no one knew what was
happening. The child was referred to a clinical psychologist: (Now see what it says. The clinical

psychologist writes:)

Akash, age 10 is the older child with a younger brother aged 8 ydars. studying in class

IV at a public school. He is an average student scoring between@B%marks. He shows

no conduct issues in school(there isbetaviorakcomplaints against him from the school).
Hesmiles to himself aithebaithe he'll just keep smnidj Haann:)at nothing from the
environment okay!). His grasp of Maths is good and also science subjects. He was found to

have average Intelligence (102 1Q).

He belongs to an upper middle class family. He lives in a joint family doing joint business
manufaturing packing bottles. Hifauji (Uncle) has a son who is 12 years old and a daughter

who is 10 years old. The grandparents are also living in the same house. The grandparents are
on the ground floor. The father mother, Tauji and Taiji live ion the skfloor. And all the
children |ive on the third floor. Akash and

separate room. His sister lives on the second floor with her parents.

Akash told the Psychologist that when he is sleeping, his coushebfahe older one) comes

into his room and unclothes him and forces him to let him lie on his body. He said that he does
not remember when this thing started. But he says that now he has started having pain in his
penis. One day his penis started to 8laed his mother asked him why there were blood stains

on his under garment. Simultaneously his Taiji asked her son as to why there were blood stains

on his under garment.

Both sets of parents became suspi cwadpcleger Bu't

to tell some story and their attention was dissuaded.

The Psychologist reported after history taking and psychometric assessment:

=

Akash is sly

2. Akash has been sexually abusing his own younger brother (8 years old) for the last three
months.

3. Father is into alcohol in a regular way.

4. Father has had extraarital relations( that is a Manic personality)
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5. Grandfather had raped his mother

6. Akash has attention deficit

7. Akash goes to pornographic sites on the computer.

8. Akash steals liquor from home andlsei to some senior boys in the school

9. He has poor self control as he has been stealing money from home.

100He peeps into the parentsd bedroom when

11.Homosexual tendencies were also observed during the assessments.

3 children are imolved. This is happening at home. These are cases that will never come up to

you, because they will be buried alive within the family. What is POCSO going to do?

After all, we do have the responsibility of extending laws to social welfare also, famigrevel
also. Can we look at these psychological possibilities, before we give judgments according to
how the laws are defined? i want you to react. | first want you to react How are you receiving

this, how are you receiving this information? Were you awthed these things happen?

Participant: | thing this types of cases is also reporting, Because of the involvement of the
ChildLine workers and the counseling in the schools. In Kerala | think, In every school Boxes

complaint boxes, one can just aaa putset, just writing something. Every day, it is being ....

In one case, there was a father raped is own daughter, she became pregnant, delivered child.

The matter came to life after 6 years that too through a this way, faced a trial he has been

convicted mdergoing mis and match.

Dr. Broota: | know Kerala is doing better than North India at least, but at the same time since
you touched my painful chord, let me make a comment: Schools in Delhi have counselors only
to show to the world that we are mord. Tdare 2500, 2600, 2000 children in a school and
there's one counselor. What is that one counselor going to do ever? | have no idea at all. | really
have no idea, what's going to happen? Ma'm, any comment? Did you realize that this was

happening?
De dijiye haanji de dijiyeunkano,no that's okay!

Dr. Broota: But Ma'm this is now becoming a menace, because the media, the television is on,
the dresses that are shown, the kind of life that we have built in for our children. the kind of
life that we have careefor our children, that, | can say that the family system has failed and
now the task of disciplining children are in the hands of schools, and how many schools are
going to take this responsibility? We were discussing Ma'm with you | think, I'll nod go t

school if you don't buy me arphone. With you, with you, with you, alright! so | was telling
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you | was ageing | never remember anything. See | was discussing it with them. So, what | was
saying was that, so many cases are coming for counselling wwhaeg the child sits like he

is the grandfather, you know he is tatadharta ofthe family and he says that, I'll not go to

school tomorrow if you don't buy me aplone 6and the father is sayihgta | don't have

the money, beta next month I'll thimbout it, why are you giving him falsos? Why don't you

have the courage to say no? The moment the father saysano,school nahijaaunga,don't

wanna go to school and | am sitting there and saying: don't go! But the parents don't do that.
The parentslon't do that, so the parents have no command to even demand respect at home,
because parentds behavior is on the decline.
child to go back to a remand home okay! And you say that he served a periodas$ 3nye

which he had psychometric assessment, he had medication from a psychiatrist, he has had
psychological help, therapy, counseling from a psychologist and now he can be placed back in

the family. Which family? Where the father steals money, whereatheif is a perpetual

alcoholic, where the father has extra marital relations with this, Akash's father brings home the
women he wants to. The wife is at home, the grand father is at home. And this is what is
happening. Whether you go in the extreme uppenemic background or you go in the

extreme lower economic background. Its happening, its happening on the i6th floor of the
Gurgaon Skyscraper which is the | atest, it 0
happening everywhere.You see just ngauwere telling me that you've been to Delhi
University, if you see the PG aaa the theunnnn Paying Guest Hostels, not the University Hostels
but the paying Guest Hostels accommodations that are mushrooming, this is what is going on
daily. There are girland boys coming around stealing and what not that they are doing to come

to a lifestyle. |1 know, | know of a University College, PG Dept. teacher, living singularly in

one of thebarsaati'sand the economic student visiting him and she is pregnant, sactieer

got her to me. The girl is in BA First Year and she's exactly as Ma'm pointed out 17 years and

6 months or 7 months something like that. That's what she is. So, what POCSO are we going

to do, the mother is not going to put him to the police becauses ' | | say my daug:

is going to come up over there, so, so, so.

Participant: And the doctor has got the duty to report it to the police if you want Act, | mean

POCSO to take action against, you are supposed to report.
Dr. Broota: The Dr. has takeb0,000 Rupees and done the abortion. Is there an Act for that?

Participants: It is, Itidlt is, It is, not only the offence which has to be reported,
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Dr. Broota: | can't go and report i am under oath! When | become a psychologist, | do Ph.D. |
am unde an oaths, that this will, whatever matter comes to me, is strictly confidential, till the
police know, till the Court asks me. Ma"m is the only one who can ask me, Aruna give me a

write-up on this case it has come to me.
Participants: There cannot libere can be...

Dr. Broota: Sir, Sir, at that time when | said that judges come from a family, they have their
own, whatever happens in their family, | do want to submit very humbly and guiltily tmgau

is guilty, mujherahamaatahavhat if my daughter ent into that position? Will | want
POCSO? | have taken that oath, and using that oath to justify my guilt, see I've taken an oath
so | can't go to the police | can't go anywhere, unless Ma'm brings up it and asks me k&Aruna
report banaake de terepaasyease aa rahaaharill taht time i'll be dilly dallying and not

giving it. And this can happen to you, its reached you but people are pleading to you as parents,

that | want to withdraw the case.

This is not the case of Akash that you have received.i$lai case of a family, its a sick family,

there's pathology in the family.
Participant: not audible. POCSO Act applies to post crimes Ma'm...
Dr. Broota: Agreed so, the post crime is always there mam its an ongoing process.

Participant: No, No, even | aapprehension can be reported and the child can be given to the
custody of the doctor, a counselling can be given and the offence can be prevented, can be

prevented, Act says so.
Dr. Broota: Yes Ma'm apprehension can, but you have not got the point:

1) I am saying the child that you are dealing with both are children.Sdssion is that when
both the victim and the accused are children, both are from the same family basically this time
and both parents dont want to go to the police or to the doctoaayteherepr to anywhere.

What are we going to do?

Supposing they are under apprehension they have reached you, right! The mother is going to
plead to you,mainaapkepairoon me sir rakhteehoonmujhekshamaakar do mere
bachchehainl hear it every day. This for you now to realize, humanity versus POCSO versus
Righteousness versus Humanity versus so many psycho, psyciab conflicts you are also
parents. How is tit going to work out? | don't know. That's why | always honor the judiciary,

because | say m@od they are father's they are son's they are daughters they are everything in
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one anything can happen in anybodyds family,
sick. No one wants to address the sickness. Can the judges also addresseissSitkis is

my only contention for today? thank you very much, | am sorry if it leaves you somewhere
inconclusive, but it has to be inconclusive so that you go back and think about it how can we

include psychometric tests before we deal with POCSO.

Partcipant: Madam | want to ask one question. When in the previous Session, some of
my colleaguesaysabout the acquittal, in the cases, you have raised sospécionand rather
surprise, why the judgment of conviction has not been awarded in that casé viémio ask

one question, Section 19, 20 and 21 cast a duty upon you and even failure to report the offence
to the police is also an offence under Section 21. Is it not your duty to report the matter to the

police?

Dr. Broota: If it was really my dutyn Akash's case, if it wagally my duty, why did you ask
me totake an oath after my Ph.D.? That | will treat every case in uttno$identiality till a

judge asks me to report, | cannot go to the police.

Participant: No oath is above the law, no oathbiove the law. (Lot of cross talks and heckling
of voices, not comprehensible).

Hon'ble Justice Banerjee: Please put the speaker on.

Participant: Madam, POCSO has a saving clause, any other law inconsistent with the provisions
of law inconsistent to PO@BAct, the POCSO Act will override. That is 42 A of the Act, this

is a recent Amendment.

Dr. Broota: What about the mental health laws, you have not dumped that. Mental health law
says that the psychologist is obligatory, that he cannot tell anyone, what..

Participant: Mental Health law is a law....under the promise of oath you cannot cover up a
crime, and when the law specifically says that, it is the job of every citizen to report the crime.

(a huge laughter from the participants)

Dr. Broota: Do you knowgo you know, do you know, what is the clause given in that oath?
The clause given in that oath is unless somebody has murdered, or somebody is planning to
murder, you cannot report. That to report.

Participants: If that is so, here is dissenting, if sameeltas been raped or abused or someone
has the apprehension of abuse and the by any means it comes to your knowledge, the Act makes

it obligatory on your part to report the matter.
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Anot her participant: Madam Sect iegalybeuddtd PC de
do". The word illegal is applicable to everything which is an offence or which is prohibited by

law or which you furnish ground for a civil action and a person is said to be legally bound to

do whatever it is illegal in him to omit. Thenware legally bound to doaap complaint

karnekeliye legally bound theen.

Dr. Broota:ji Sir main to itnesaare judges kesaamnekehraheehoonki | am | am a victim, | have

committed an offence, | have,
Participant: But law is supreme Madam, not emotion

Dr. Broota: Sir | am not makg an emotional appeadlam not making an emotional appeal, |
am not saying forgive me, | am saying combine the two psychology field and the
law fieldstogether, Sothat we work in parallel with each other and theédemmasdon't
happen.

Participant: think the Act has combined the both, it is a welfare legislation, it takes care of the
child also, and when such kind of offences are reported, the Court is not directly taking them

to task. It is reporting them tocaunselor like you and it is for you tieat them and cure them.

Dr. Broota: | will treat them only when you refer them to me. That means, they have come to
you independent of me, they have come from some other source, that's what | am talking of. |
am saying within the family so much is happegy, how many of those cases aresgasitiveto

and how many of you who do get the cases do you realize what is their psychology? and
psychometrically that boy who was sent back, 16 agj psychometric assessment ki? uski

to chor do, you studied the case on that Rajesh Talwar the dentist, Aarushi's father, How many
psychometric tests took place, none of them were taken seriously. None of them, so we dont

give importance to thpsyclae of the person.
Participant: Ma'm accused has to take that type of defense, there will be

Dr. Broota:matlabwo defense lega to aapsochoge otherwise nahisochoge? Mayne boldiya

mere paas case aayaathaamainenahi report kiyaw said you are wrong.
Participant: Court is not omnipotent, somebody has to
Dr. Broota: No, Sir, see how you get away with the things Sir!

Participants: (Noispppositionfrom aggravatedudience) Mam Court is not fighting fault

with you, Court is not finding fault with you for nogéporting. It is your duty to cure them,
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even if it is reported to the Court tR®urt in turn is going to refer the patient to you only. It
is for you to provehe society.

Dr. Broota: Sir, but do you know that we sign a sheet before taking coungbdinge will

not report the matter without the consent of the family.

Participant: we are not asking you to report, see | am saying, when Act says otherwise leave it.
When a person isomingto you for a particular kind of treatment, yes he is sufferiagfthat

kind of a maniac or whatever it is; it is for you to treat. Now, leave it. Now this Akash comes
directly to the Court, by someway, some report, what | will do as a judge, | will refer the same

Akash to your office.

Dr. Broota:aabhitak to nahikiyaa koi bhi. Kisi psychologist konahiKikxduge laughter in the
audiance). In fact theounselorghat you appoint are not trained counselors. the mindset of
the judges is not psychological oriented.

Participant: Now the Act mandateke Act mandates, ...(not audibel clearly)
Dr. Broota: Siaapakuchkehrahe the pichese?
Participant: Judges discharge his duty according with law, not emotional.

Dr. Broota: | am not saying, | am not saying that emotions are totally devoid of me. No, | w
accept my emotions. | am saying are you aware of your emotions? Because very often the law
is interpreted by the emotional getup of the judge. Very sorry to say that, because sometimes
you areaying one thing, it was never brought out byd#fendant. abheeaapne bola Sir

to defendant nahi bring up karega to aapbhinahi bring up karoge? Yehkyaabaatbani? Main to

huin, | am a victim, | am saying | have committed a crime.

Participant: That is why the trial, the Court take the notice of all these tlingspnce the
court finds that a crime has bessmmittedand the child is in need for a care and protection,
then only it is referred to a psychologist or the care provider and all that.

Dr. Broota: Ma'm when you go back to work,

Participant: No, no ma'm latever, what | understand that Mam wants that a psychological

treatment and trial and enquiry should go hand in hand.

Dr. Broota: Thank you saying it, that is all | was saying so far, | never said anythingnaise!

ye he kahaathaaaurkuchnafiihank you very much.

Participants talk amongst each other not clearly audible.
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Dr. Broota: Who will refer to the counselor? Will the police?
Participant: yes it is provided in the Act.
Dr. Broota: Thankyou! Thats thevareness | wanted to create, Thank you.

Sumit Bhattacharya: My August gathering, a very inciting things. Mam would you like to make

some points? Because the rusladfenaline...

Hon'ble Justice Banerjee: No, no what Dr. Broota has said is an eyeopeakofars. We

have some idea, that there is a psyche working behind all kinds of criminality and no one is
born a criminal. The wrongful things for a child when a child does it, one doesnot even say that
it is an act of crime and that is why the law ubesexpression, "Children @onflict with the

Law" children doing something wrong. But, perhaps we were, we were also perhaps not totally
unaware that a lot of things happen in the family. But the kind of effect that certain irregularities
in the family @n cause, Akash's case was a real eye opener. There are provisions under the law
in which, a child is often referred for psychological counseling. Now, whether it goes to the
right person or the wrong person, that is, we always try to send the childhenright people

for counseling and they are usually professional counselors too.

Dr. Broota: | have met a lot of them, and none of them have a degree in clinical psychology,
and I'm not against them please, and I'm not the best. I'm still to go a lorig ieayn many
more things, but | know that counselors are being used for mediation in divorce cases |
know, counselorare beingused for kids, i know counselors are being used at remand homes
also, but psychometric assessment is not done, and somergreelfenade counselors,
because counseling has never been taken scientifically and serigaisgabhikisinekahaa

mania or whatever you are saying. Its a disease.

Hon'ble Justice Banerjee: Perhaps! we need to be a little more proactive to find awé e

right counselors.

Dr. Broota: | don't think that any judge can work without a psychologist.jédaye can work
without a psychologist. So, if you have, like you were telling me 3000 cases lined up like that,
then you should have 10 psychologisithwou, who should give you a write up what is the
personality and the persona of this victim or this offender both. | was asked here only in one of
the workshops, do you have that many psychologists? So | saghfipropose kariyeaapko
provide karengeThen they said willthey be as good as you? Then | said | am not gobd,

jab aap heart ki surgery karaate ho to saare hi Dr. Trehaankepaasjaate ho? Ye

kyaabaathui?that's when you don't want to have one yeakfinding reasons you know for
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it. So, you have to, we have to work hand in hand aaaa | dony know how | can fuction without
a judge, How | can | can function without a lawyer, because | know how lawyers can twist
things, but | cannot fuction without adge. The way you apprise me of what the law is, the
lawyersdont apprise me like that. And Sumit this is the reason each time you call me |
sayachchaa aa jaaungi then curse you in the aircraft and when | reach | am very happy, that
wow! what august gathering? Thank you very much. God! Bless you Sumit. (giggles!)

Hon'ble Justice Banerjee: Saying anything more would now be infringing oiglihéorfood?
Dr. Broota: Yes! (all laugh loud!)

Sumit Bhattacharya: Ma'm with that kind of rushadfenaline being there angdakeups ,
there, i don't think we should be even waiting for one more minute before the food and ouselves,

So, lets break and ta our food and come back.

Hon'ble Justice Banerjee: The only thing is that we were to discuss the challenges were both
victim and accused are child there's really being very little discussion on that aspect really. May

be later on, anyway we break for timnow. Afterwards!
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Session: 08: Dealing with Child Pornography

Speaker: Prof. (Dr.) Aruna Broota

Day: 2

(Note: The Session 7 was carried over to Session 8 and subsequently Session 8 was taken.

Therefore the first part of this Session is a continuaifd®ession 7.)

Prof. (Dr.) ArunaBroota: Ma'm with your permission, is he there? for all those that | hear, just
for my curiosity, | didn't ended like that, so | just wanted to know, supposing the case study
that we did was referred to you, what will be ypuocedure? How would you like to work on

that case study? that is the challenge.

There are 3 kids in a family all 3 are being abused. Now beginning to enjoy, just that the last

child 8 year old one he is gone into that three months of sexual abusedwrhieal brother.

(In Hindi) woh main aise hi pooch ratini kyunki jab 2 bajenge to totomujhedoosra start

karnanaa?

Anyone wants to say? Saap bahutkehrahen they, to ab mujhakkal aayeeaur, ab main
aapko refer karrahihoon, to aaapkyaakaroge is case study {etticipant alks but not
audible). Akash, akadteliyekyaakaroge?He is 10 years oldJo uska cousin hai, taaukaa
ladka,he is 12 years old and Akash is now kgth Akash was being abused? and by his older
brother? Cousin. Now Akash is abusing his own beather who is 3 years, 2 years younger,
he is 8 Aapkyaakaroge agar teeno hi refer hoke aayy@heekaaya, usm@pko saarikahaani
bataai what are you going to dd®ya karenge®hey are at home are you going to take them

to remand? Ma'm that iee challenge!

Hon'ble Justice Banerjee: the parents will have to be counselled and the children will have to

be sent back home.

Dr. Broota: the parents will have to be coming constantly for counselling and not the children

at all? Mam?
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Hon'ble Justice Bamge: The children also! Children also!

Dr. Broota: sabsepehele Akash ka, psychological evaluation honichahiye. Sabsepéigle.

be he is suffering from some personality disorder. There are many kinds of personality
disorders. He has not beassessedt all. The school condemns him, he doen't make an eye
contact,he doesn't make an eye contact. That's not the way, question is we need to make him
functional, a psychologist aim is to make him functional.A judge or a lawyer or whatever the

judicial systems will want that he should neabmmitthose offences. Okay!
Hon'ble Justice Banerjee: That is possibly | said the family should also be counseled.

Dr. Broota: Yeah! Yeah! So, family counselling is a very vital part you know, | want to share
this with eveybody, | conduct positive parenting workshops, in schools and one Sunday | was
getting ready, and my mother-law said today is Sunday, where are you going? So, | said
Mom | have to conduct a work shop and | am going there. Shetesapsiron me
chakkarhai, you can't sit at home, you cant sit in peace, how a matHew speaks no, then

| said, then she quitened down, then she asks me, what is your topic for today? So, | said mom
it is "positive parenting” She says kimonebahayegikiunheapnebachekaisepaalnehabée

the mindset of the avarage motheonebataayegikiunhoneapne b ache
kaisepaalnehainioomerichaarpai le chalShe was ill) she says thatpo merichaarpai le

chal main unhebataaungeeki too kitneeghatiya rham..(all participants laugh) So its very

easy to point fingers at others, rights, duties, methodologies, but its very difficult to actually
be what you really want your kids to be. Its not an easy process. See when | am asking
Sir, aapmerekobahutda&mahe the all right now | refer the case to youfo Sir
aapkyaakaroge®e says wohikaroonganaa jo law kehetaahai. Woh to
mujhebhipatahaikiaapwohikarogejo law kehtahai, kyaaakaroodtge®t an easy answer.step

1 Step 2 Step 3 from legal point okw what will you do, | want to know that¥oh to main
samajhgayee family counseling honihai! Woh to mujhebheepatahai,woh ho r&hith&iom

a legal angle what are you going to do of POCSO and this family, that is the challenge Ma'm

you saidkitumne chenges nahibataye

Hon'ble Justice Banerjee: The case will be referred to the Juvenile Justice Board, because he is
a Juvenile and therefore it is the Board which is going to take the decision, with regard to.
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Dr.Broota: right! But what do you think ihe possibility of what kind aflecisionsare you
going to remand them ? It @ offence. (Participants cross talks but not audible).

Participant: we will take thassistancef CWC, who has the mechanism of taking care of the
juvenile in conflict with lav or in conflict, in in need of care and protection. They have

the scopefor rehabilitation.

Dr. Broota: Agreeing, but what | am trying to differentiate for you is one offence

is committedoutside the house, so you get an offender and you get a viciimsjde the house
someone has reported that this harm is being done to me so there is a victim and there is an
offender. This is an unspoken offenaesubscribed, undisputethtalked about and | am being

asked to bell the cat! So, | will do it, what are yming to do?

Participants: In that case the parents are indirectly becoming offenders by virtue of Section 17

of the Act.(Ceparticipant) but that is not going to influence our sentencing or finding also.
Dr. Broota:Whyareparents of Akash offenders?

Partcipant: Why because when they come to know about it, they are supposed to correct it,
they are not to abet it.

Dr. Broota: And did you think that the correction is by the pressmftton? It takes yeatseta
This is it, beta this is it, bethis is t, along with a conselor, along with a psychologist, along
with the class teacher.

Participant:l would say when the children are not reared properly, it is the problem of the

parents.

Dr. Broota: You didn't understand Hindi, so I'll translate it for yory w®on,abhi bole main
nahisamjhamaiekbaarpeheleboli the, o achchaachalo, chalochalo,clsaloy sorrysorry.
(Laughter)! You know my elder son sagapnemujhemaarathanaaisliye main aisaahgave

you understood it from Andhra? (No Ma'm) all right! You beattha's why | am like this!

This is what my elder son says, alright, hear me out, and hear me out!! Now my younger one
he  saysaapnemujhemaranahinaatabhi  main itnaartahoon! = mainekahaa hey

bhagwaaan!What is good parenting? What is good parenting?
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Partcipant: Society is to be blamed in that case!

Dr. Broota: So we are, we are out on ablame game, No, no, we are out on a blame game. We
can't do that!'Somewhere we have to take up our responsibility. Over lunch | was telling
Shrivastava Sir, and Ma'm | Saite'mmaihaargayeel lost it very badly in life. i went to

media, even when there was black & white Doordarshan | was on Doordarshan, | am on
channels now, and talking about how family life, how husband and wife should be so that
children get the benefit. You get the bingbviously, there's peace at home. There's prosperity

at home but | can't change, | can't change anyone, and | have nothing against men, | have
not hing against men, itdéds the women who are
badly. Worked Il v r ked | wor ked, Ma'm | sl ogged, See
someone, parent had not been vigilaalyehaye!Whether the parent, see how do we become
parents? When we are parent of the 1st child we dont even realise what it is to be a mother or
a father, we are immature; how many of us have a planned first child that we are matured?
Brootasaab looks at his 1st child who's 4 months old, and sgys
rotabheehai!  yeraatkosotaanahihai. mainekahatumhebachchachaheyethaanaa  ab
bhugtobaithkeBecause people get married they want to prove to the world that they are potent
and they can be fathersskebaathoriakkalaateehai,and then we say okay take it easy. You
see its nobodyés fault, ités our own i mmatur
to take up our responsibilities? Have we got over our own (I don't know the English of
it) Chanclalta what is itchanchaltaan english? Ma'm what ishanchal?No no not just
restless. Chanchal is (emotional) emotional with something, restlessness and emotional aaa
when you are romantic yourself you want to do things not only romance in ternssxbaa

love, but also when you want to do something as a judge, as a lawyer as a mother, as a
psychol ogist you are chanchal . Do you have
difficult to blame the parents. How can you blame the parentgPt8are not God. One parent

is an alchoholisvobheechahatahaiki main baapbane parent mat be a manic she also
wants | want to be a mothekbar kakhandaan to chalanahainaa?But
POCSOkahaankaamaayegaaaapke Sir,Mam was sayingitoo ne challenges
kibaatnahiki! toaapaisi  families ko jo rmreported rahihainaur ab aa
gayeehainaapkepad$rough any one, maybrera oath, toot gaya’our neighbour came up

with some thing, school teacher came up with some thing, what will the law tell you to do?
think about it, think about it>Ma'm may | pleabe allowed to take another aspect of

it. [00:13:13]
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(From here actually the Session 8 starts)

Hon'ble Justice Banerje€hallenges when both the Victim and the Accused are Child?

Dr. Broota: No Ma'm we have done this we are going to do the next one.

Hon'ble Justice Banerje®ealing with Child Pornography!

Dr. Broota: Yes!! Yes!! Very much. Just give me one minute: (She talks to someone and advice
some medical attention to be taken for someone). (Sumit Bhattacharya expresses his gratitude
to Ma'MBroot for being with NJA in the program inspite of the critical condition of her brother

to the participants who were wondering as to what was the phone call all about) Life has to go
on na, this is my brother, who is very critically ill he is 92, and he tisnaoried because on

me, | lost my father very young and he brought me up and if | am Dr. Brootalits because of

him.

So, parents ko mat blame karobhai, there are faults in me also, | can't say they are because of

my parenting of my brother, right! okay!
SoMa'm with your permission please!
Hon'ble Justice Banerjee: Yes!

Dr. Broota: This is the second thought that Sumit and | had. Its Sumit's brain child in fact
talking about Pornography, and he was very worried what am | going to talk? and he was
calling meup back in Delhi, read something on this | am sending you this | am sending you
that, so | said you send whatever you want it adds to my knowledge, but why are you upset,
don't get upset because what I'm going to do in this Session is to give you tlséudese
because when you sit in the court of law, you do see a lot of murder, and you do see a lot of
slaughter, and you do see a lot of lies, and you do see a lot of truth that goes unnoticed and
your hands are tied, but | don't want to bring to youiceothat with the advancement of
technology, what is happening in the urban cities today? and what's going to happen I'm
worried. What's going to happen in the rural areas as Modi saab is talking about internetting
the rural areas also. And obviously tharketing techniques are going to be such that mobile
phones will be available for even Rs. 10 or Rs. 20. | can tell you that. Simple mobiles are going

to come down to Rs. 10 or Rs. 20. | was in a state of shok in 1995 when | went to the US and
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| read, ""t&e a internet connection and buy a mobile telephone free, cost of the mobile is $
one". its gonna happen here and soour rural areas are going top get the internet and what
language, what vulgarity is going to come in to us, and what is the challengsytitfatlpgists

are first going to face and then you all are going to face, because so far aa cyber crimes are still
in the process of being organized in terms of being cyber laws, and pornography to be described
as an offence or as an illness is also undegga debate in the West alds.it an illness or is

it just a diversityZand it makes me laugh aaaa about, about 15 to 20 years back a cold drinks

bottling plant asked me come and conduct workshops for them, on inclusion of diversity for
business development and | asked Sir, | haven't understood the topic, what does diversity
mean? mean that in the bottling plants and in the loading of the trucks and in the delivering of
the truck to various organizations we should have more women. So, | said Sir, women are
diversity? So, don't look at me | know you are a feminist, | saildthaa | am a feminist,
mujhenahipatathaa, achchaehatever whatever, this is how it started and today pornography

is going to be one of the diversities, its going to really plague our society. Urbamplagses

ho chuke So, talking about pornography | want to say, we get very shocked you know, we get
very shocked when we hear, that children are into pornography. You know, when adults are
into pornography we still take it with a pinch of séfgekhainaayaar,
bigrahuaahainaayaaryou know, all that we talk. But when whem porn material falls into the
hands of children we are very moved we are very disturbed and we are in a state of shock. But
let me say, newly born child as | said in the earlier Session also are asexual.The age at which
he or she develops sexuality, varies from person to persorexaas be forced on to anyone

at any age; whether you are asexual or you are sexual. That's when you are in the morning
referring to a 3 year oldeing raped a 2 year old being raped, because in Delhi, when the
society goes a lot against girls, they sagytdress up very suggestively, they dress up very
crudely, so men are turned on and they cannot control themselves. So, then | ask okay! the 2
year old was she dressed very provocatively, so why was she aaaaa raped. So, there is no answer
to that. So, lay firstly a newly born is a asexual, he is incapable of understanding sex and then
the question comes what will be the age at which sexuality in him will develop? and | said there
is no fixed ageit depends first what you call sexuality, the very faet tyou see differences
between two different genders and their bodies that is the onset of sexuality. Earlier we used to
think that the onset of puberty is sexuality, which is not so very true. but, yet what we are
concerned about is that sex can be fometb any one at any age no matter what you wear or
what you dont where. At any age interest is always there in another's body. You may be a

happily married women and you may be happily married man, but when you see someone

Dealing with Child Pornography Pagell?2



changing cloths you do look tteeand you don't take your eyes away. It's a natural instinct with
which you are born. That is the reason bodies are covered till the last breath or even while
disposing them off after death. You know the whole process of socialization is that, that we
tend to cover ourselves that we are not provocative. Is sex a natural instinct? yes it is! but in
Indian culture, it is still the very suppressed one. it is the very suppressed concept a very
suppressed world aaa, my grandson has made copies of this boksi@doe and there when

| am readingisme correction kar lo edit karl@nd he saybadimammikeep quiet, you are
always using this word sex sex, | said what was wrong in that? What was wrong in that? and
then he will say,chupkaro!So, sex is slisuppressed it is tabooed, you don't like to talk about

it very openly, inspite of the fact that in the@lass cities, our language includes sexual words
very easily now. You go to Universities, you go to corporate and people wont say, "go to hell"
theywill say "fuck you"! So, our language is getting sexual in nature it is not that culture, it is
not that language which we had which was literature now we don't have that kind of classical
literature. Look at the hindi songs that are comingRg@ppu carnt' dance salaso, that word

"Sald' has got into music you know, where as it is not a very acceptable word. So, once you
include this in music it will become your daily language, aaaa, also. So, sex is a natural instinct
but it is suppressed very much but relevant of course to ereerip the whole idea is why is

sex suppressed to be in a civil societies? to developdawsat no one is harassed, abused or
killed for it. Children indulge in sex also, but adults get shocked. They think it is their mandate

and the children's mandadeall.

| just wanted to focus on these things and | will request Sumitji to give the first case study out
and will read it with them and ask for actions in return. Tell someone also to help you arround
and distributkarde, ek table pe % copies rakhdeejiyenaa, to wo apneaap he karlekgep

a bundle everywhere so its circulated fast.

This is dealing with child pornography case study 1, all have the same one Case Study one, so,

may | please, have you all got My | please read it with you?

(the case study material is read out by Prof. (Dr.) ArunaBroota on microphone to the

participants as under):

DEALING WITH CHILD PORNOGRAPHY

CASE STUDY: |
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Shefali aged twelve ma'm, loves to watch her mother change clothresoter too does not

N

mi nd changing in her daughteros presence.
mother is changing clothes. Shefali touches her mother and calls her the most beautiful mother

on this earth.

Shefali visits many pornographic sit&he put her, (look at this one) she puts her nude selfies
on face book. She is proud that her friend boys and girls have given her very appreciative

comments. Her parents do not know about this.

In her session with a Psychologist, she revealed thatrgbgsesex. She enjoys nudity. She

asked why the body which God has given has to be hidden?

History Taking and Psychometric Assessment showed:

1. Shefali smoked cigarettes with Marijuana.

2. Shefali belongs to a middle class family.

w

Both parentsre working

4. She is the only child of her parents

5. Tests showed that she has an impulse control disorder

6. (So)She is impulsive.

7. She is very good in studig&nd achieves)(909496% marks)

8. Shefali has had physical relationswithbeo usi n br ot her . ( Mot her 0s

Shefali was sexually fondled and abused by her father and Chacha when she was 5 (or) 6 years

of age.

Dr. Broota: How would you handle this? is it okay! to be on pornographic sites at the age of
12? Okay! Is it an dénce? or Is it a moral misconduct? Is it an offence? or Is it a moral
misconduct? This is the most important question for today. (Participants say some thing which

is not audible). So, it is a stepping stone?
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(Participants say some thing which is notiale) ... this every chance of these aaa mean aaa
the children getting more involved in aaaa this kind of things!

Dr. Broota: You get addicted to it. | am coming to that. You get addicted to it.
Participant: Addicted to what?

Dr. Broota: To to watching po.

Particiipant: No what she says is that | like to watch pornography,

Dr. Broota: They will get more into it and | am saying the psychological research shows that if
you watch porn, you love it, so you are+meupied with it, so you try to runaway fnosome
duty of yours and you get back into porn and then you get back into porn.

Participant: But he is not right.

Dr,.Broota: | don't know, | don't use that word right or wromgujheapna he nahipata right

or wrong? unhoneboldiya you are wrongaccept it. On hind side Sir, | do accept it | am
wrong, | am not being sarcastic. You don't knowdhemmasof psychological practice. | get

into a moraldilemmaam | doing the righthing? So, | don't know whether ram Gopal Verma

is correct or not. Its like thigalian'stelling me you know there are less numbealobholicsin

Italy because in angge go to a store and buy liquor. Whereas there are more number of
alchoholics in théJS because you have to be 21 or 18 (one of the two) to buy liquor. So, when
you prohibit somebody like that it comes up with a big bang! and | don't know whether its
correct or not? This is what one alcoholic professor of psychology told me. You knowevhat

doeswokullakartahai wine kesaath.

Participant: One of the argument for making everything free, some years back there was also a
debate in giving "U" or "Adult" certificate to pictures. And perhaps! Sharmila Tagore resigned
for that issue from theensure board saying that there should be "Adult Certificate" others are
good that, if you give "Adult Certificate" it prompts children to watch that movie because it is
Adult. You give "Universal certificate" that will do. That is one of the argument, Ineay

accepted, may not be!
Dr. Broota: But by you watching porn, is it a crime?

Participant: Its a moral, itsa immoral habit, but its not an offence so far as our laws are

concerned.

Dr. Broota: Sir, I'll not name the school, lwas going to conduct a wopkgh@ school,

andwo there are steps naa to get down on to the lawn and so one child from class 3 was sitting
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on his laptop and | was going down that stare, and | say that he was watching nude women. So,
he was on a pornographic site and he was cu#tiolgss. | asked the organizer what class is
that child and why is he sitting here all alone? secluded, socially cut off? and he said he is from
class 3. and this is when, this is when/ almost 10 years back, almost! So, will POCSO think
about it2will POCSO think about it? whether we should include this? | don't kiadan't

know what to say! IT is a challenge for me, so | don't know what to say | am doing loud

thinking, you can do loud thinking with me.

Dr.Broota: | have, now this is not her real namef&hd have Shefali looking at child porn
material. Now, what is an offence? Whether a child looks at a child porn material or whether
an adult looks at a child porn material? and | am going to give you an example. | don't know if
you remember and how miof Delhi news you read, some somesome years back, and | can
name the school because it was out in the news papers Delhi Public School, R K Puram. A boy
made an MMS am | pronouncing it correctly? MMS of a girl and put it on the facebook and
circulated itnude, okay. She was in class 8th and this guy was | don't know in what? | can give
you wrong information | don't remember. So, | was, this was in the news it was hot, and | got
just a family for counseling because their daughter had failed in the exano#mag to do

with the MMS, nothing to do with porn, nothing to do with DPS. just a family by chance
coming to me for counseling, because the daughter had failed in that class, whatever class 10
or class 9. So, the father of the child enters sits dowhasdydoc-saab, aapne MMS dekha?

| saidnahi; Doc-saab, aapne MMS dekha? nahidekha, | said nahi. maykhareed k
layahoonaapdekhnachahate ho? | said nahi, maiapnebetiokoaysenahilekhitis so proud

of saying that in front of his own daughter,tb is not a character that | am insinuating, | am
saying that this is a mental disease, its an abnormality, that you have no control on your
self.theekhaievery human being has a private sex life, fine! Every human being sees some
kind of magazines Ht are provocative, every human being! right! Every human being at night,
ever since there has been star movies, AXN, f Chanel, whatever at night closed their bedroom
and we all watch it, Fine! Issue is when you talk about it and share it with your kid@an

are discussing with a still more elderly a person, the kids says, well | have the license to do the
same, have | not? Has POCSO thought of this ? Because would you be revising it after every
year? because every year is going to be a rapid-sottiwal sexual change in the life styles

of children. With the internet comming in aldd-fikardoonga main saari States ko; Hamare

Modi saabwifikarne wale hainsabkuch; sabkuch wo khudbhiwifi ho jayengemujhenaHipata?

am not against BJP, | am not a pro Cosgré am apolitical. Just as a child is asexual, | am
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apolitical. But I am just looking at what's going to happen? So has, Have you thought of it? Its

not a crime, okay! Sir says , if you use child porn, that's a crime? Where is it written?

Child used inpornography, which is in every remand home, | have been visiting, | have been
visiting sports boarding schools at Patiala, with yesterday you had a AsheemSrivastavaji, with
him | have been going, | think you know of that we went to Patiala (Pointing tseward
representatives from the NCPCR) So, we saw what the children were talking and the children's
workshop. What the older children do to them and what the the coaches do to them? We had 2
different Sessions. So, when is going to consider this also? This isf the issues | want you

to think about.

So, what do you want to do with Shefali? smokingmarijuana,sighs!!!So far very good in
stuudies, so far. Already physical relations withlngs's son, no mama's son; mother's brother

is a mamuShe herself hadbeensexually fondled by her father and ¢tlechoo Any
suggestions , what you want to do? Case has been referred to you. This is you case. Case has
been referred to you, this is your ca&b.main itni professional to nahihoonkeunhone case
kiyaaurkahal5 min lagaoiskobatane k liye, ab aapbataaokyaakarnahai?

Participant: She has committed offence like by putting her own nude sefies on the facebook.
Dr. Broota: Is that not allowed? its an offence? under nudity Act is that an offence?
Participant: Yes its an offence.

Dr. Broota: Its an offence?

Participant: Yes it is an offence. She can be referred to JJ Board, but Slr, (cross talks amongst

the participants)

Dr. Broota: That point you have picked up now, so you have thrown the buck, that's the dustbin,
you'll put everything into conselling, but as a judge what do you want to do? Don't forget judges
don't only implement the law you bring about a social change.

Participant: Madam unless case is reported, to Court, judge cannot do anything! Judge can take

cognizance on basis of police report and complaint to the Court.
Dr. Broota: Saaapkarishtaasirf police se hai?
Participant: Except that complaint in which complaint is filed the Court cant take cognizance.

Dr. Broota:Achchaa  Sir, aajmaineyeh case aapko report kiya, ab

aapbatayenkiaapkyaakaroge?

Dealing with Child Pornography Pagell7?



Participant: You have not complaint the POCSO Act was taking camggez on basis
of suomotuand any information unless pocice reported or complaint is filed, POCSO act...

Dr. Broota: | am not a complainant,
Participantyou are

Dr. Broota: aap ne mujhekahaatha to kyunahihai complainant Aruna? To kyunnahihai? Ab

bataavokehrahenhai to hai hi nahi. To ban hi nahisakti.-aumtu se aao

Participantsuomotucannot take casuse of action. Special Court has no power to take
cognizancesuo motdSo only 2 conditions prescribeahder 33 of Section and police report |

hawe complaint...
Dr. Broota:Agar main police kokarti to aapkyaakarte?
Participant: Case is will be instituted and proceed trial;

Dr. Broota:Trail me kyaa steps lete? POCSO konazar me rahkke? kyaaaapladiko family se
withdraw karte? Mera ye sawwalhai, laaapladkiko family se withdraw kartefekhiye main

police k paasgayee, police ne aapkocomplintkitheekhai, aapkepaas ye case aa gayi, ab aap jo
step lenge, as per law, par mai pooch rahihoonkiusme POCSO, kitna relevant hai, kaunkaun
se aspects aap POCSCQukeelagayenge? Kyaaaapbachcheko family se remove kardnge?

Sir, remove kareng&he was abused, was not now.

Participant: She is being used by her parents, aa father and uncle so he should be keep under

control of CWC will take care and we provide f@ction.

Dr. Broota: Anyone else? See what he has said, does everybody agree? that she has to be

removed and sent to CWC. Does everybody approve of it?

Participants: Yes!, she is a ..(cross talks not audible).

Dr. Broota: Shefali, first sence "aged 12"[Iwhey remove her from the family?
Participants: (Cross talks and cacophony) Yes!

Dr. Broota:aapkayehinheadon collision honahai with the family, keaapbachcheko remove
karengeyaabachekonahi remove karenge. Agar aapbachcheko on a daily or date basis
pebulayenge, will they appear in Court? will they not appear in Court? one thing. Will they
tell thetruth? They wilimmediatelysay now we will look after theounseloris looking after

us, leave us alonghirwo man jo kehraheen thee ki wo lawyer ne jo uskokahaa wo

wohibolrahaahai.You have to think about this okay!

Dealing with Child Pornography Pagell8



Can we have case study 2 pleas&Pm I'm still waiting for your opinion Ma'm! i'm waiting
like you are senior so what does your experience say? Will the child be removed from the
family by the CWC?

Hon'ble Justice Banerjee: In the given situation if CWC is of the view, that sendiokilthe
back to the family will not be sorry! under the Juvenile Justice Act if the CWC finds that
sending the child back to the family would be harmful to the child, then the CWC can remove

the child from the family and send the child to a children’'s home.

Dr. Broota: Do they have the power to rule over the parents who don't want to give away the

child? Do they have the power? Because they'll very soon withdraw the case. They can't okay!
Participant: Keep the child with the family, but monitor the pracitddke family.

Hon'ble Justice Banerjee: That is also possible, depends on what the CWC considers is
expedient taking a holistic view.

Dr. Broota: | dont know if that is the process which you are mentioning, but how much of man

power you will have to visithe family and see and how many cases you will...
Hon'ble Justice Banerjee: That is a problem, that is a problem!
Dr. Broota: That's what | am saying! Okay! now come to the case study 2 . (Reads out)

PORNOGRAHY IN CHILDREN

Case Study .

Akhil 11 yearsold from a upper middle class family from an elite International School studies

in class VI.

He failed in Class V when in an elite Public school. So he changed to this International school
because this school is a boarding school. The children can godmoweekends if the parents

want it so.

Akhil is perpetually in his room. He does not like to go out of his room when at home. He is
always on his iPad. He changes or switches sites if his mother or elder brother would come to

his room. He was very irregul&o his earlier school.

After being referred to a Psychologist history taking and Psychometric tests revealed:

1. Akhil is of average Intelligence (IQ 98)
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2. Akhil used to peep (its a wrongly spelt word) into bathrooms in school right from
class Il.

3. Aknhil tried to lick kissing his aunts and his mother as well as his eldest sister.

4. Akhil goes to pornographic sites as well as websites of nude dancing clubs in the USA

from the age of 6.

5. Akhil was caught many times on nude sites anddvehy his father. After two days,
his father would ask him to tell him about those sites. Akhil said he also saw his father

watching Porn stuff.

6. Akhil uses a Camera and makes video films of himself having a bath and also

masturbating.
7. Akhil forced himself on his eldest sister who is 10 years older than him
8. Ak hil has forced sex on his Buabs daught

9. Akhil was caught by the police at a hotel with a young girl aged 15 at a hotel. The girl
said that Akhil paid her & 5000/ if she remained unclothed for three hours and
allowed her to examine her body. The girl belonged to an upper-soocimmic

background family.
10. Akhil said that he could sleep only if he was on a pornographic scene.

11. If any parent or sibfig scolded him or took away his Ipad, he would be aggressive
and violent. He broke the drawing room TV set. He broke the entire cut glass in the

drawing room. He was sexually abusive and violent with his mother.

He did not study at all. He was diagnosedhwanic. His grandfather and his chacha had

similar behaviours. His chacha would roam nude in his bedroom with his children around.
Who to report to? sighs!! who to report to ?
Participant: Is that a Court case madam? Its not a Court case.

Dr. Broota: Its not a Court case. It's a case of morality and whatgviorwhere you

think counselling is required® Sir.
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Participant:I'll stop playing the blame game, in that case the parents have to be blamed, not
only be blamed, they have to be booked undePESO, why because they are making this

child to do such offences. In that case the parents are naturally the offenders under the POCSO.

Dr. Broota: Its not a blame game now you are on the right track. Because here the mother,
should be reporting what tls®n is doing to her also, that's very important. You brought it out
very well. But pornography is a menace now. Has POCSO taken care of it? You have gone
through the law much more in details than | can, I'nugpar as far as law is concerned.
So,mujhe to nahisamajlibut you have gone through it in details, has it taken care of the
pornbehaviorthat iscomingup and that too with kids? Since we are talking of kids | kept away

a case study, | wasferredan Indian boy who was qualifying for @ilot shipfrom Australia,

and he would not get out of the house, he would not sleep at night because he was on porn
material, and only his 3 months of flying training was left he would have qualified it, 3 months
he'sdone, 3 months were left, right, and when the mother saw that he was watching all these
nude dance clubs at the US and the intercourse being actually happenirgearitey call it,

and you know what ever, so the father and the mother transported mdigoi didn't give

you that example. And why they transported him, they openly told me the police would have
taken him away. Because to those club sites if you want to see you have to put in money. So,
from where was he getting that money? He was stgalfrom the mother. So, POCSO has to

be a little wider than what it is designed for, your suggestions have to &b8ig.

Participant: | think it is wider. If you read the Section 3, 4, almost all the Sections ; When a
persondeliberately, a person makes a child to do that particular act, then that person
is committingthat offence. (Justice Banerjee: 13, 14, 1®jof Shrivastava: 16 & 17
also)(Justice Banerjee: 13, 14, 15.).

Dr. Broota: Because in a last Session, | don't know what the workshop was on, in Bhopal,
aaahaanJuvenile Justicepetha we saw a verglaringdocumentary, how the adult uses the
child for masturbation, no no for molestation and homosexuality and the boy dies, that was the
documentary which was shown to us, | will give you the reference you can still see it, | have
got it with me the reference and its on you tube, its on you tube youedntseve you got it?

yeah they , | think you sent me the link didn't you sweet hart? last time before we were
scheduled to go to Patiala? Right! So, I think al those, people , all those people, who, who are
involved with POCSO need to see that documgntdeed to Ma'm please, and its an eye
opener, for you to see what children are doing to children; what parents are doing to children;

what adults; coaches; teachers; tutors are doing to children and how POCSO can help these
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children. Had POCSO been vertige and had it been conceptualized when that documentary
was being made we would have , we would have got back that life, that life would not have
gone. It's in the remand home I think and one child dies because one of the care takers missuses,
molests hat boy and ultimately he suffocates and dies! So, so intense is the the need for porn
the need for sexuality, the abarasions in sexuality, that laws has to be more specific and
stringent aaa before we destroy our children's childhood! I'll end with lihak tyou very

much!

Hon'ble Justice Banerjee: during the lunch time | had started off with a caveat, and | repeat
that. that is on this aspect, aa not done much study and | wouldn't talk to a knowledgeable, |
wouldn't like to talk much in a knowledgealgiathering in fact | was not suppose to be in this
Session only after comming here | found my name included in this Session aswell. Except for
the provisions of this Act, which relate to child pornography, about dealing with child
pornography, how so | wadlif you have done some study with regard to this you please

address the gathering, because its pointless talking on a matter which,

Sumit Bhattacharya: Aaa very honestly submitting ma'm | tried to do a little bit of research
with the available resourceth€ judges) and during my conversations with them, | could hardly
find that the pornographic cases as such which feature with them are very very less. with that,
there's a limited study and limited to the number of people that | could speak to, | coveld arr
that, either, because pornography is not that it has appeared after POCSO has been enacted or
something like that, it has been there nad it has been there,like,...So, what | could, one of the
inferences, aaa, | stand corrected, is that, could be lieatawareness of reporting of
pornography seems to be very limited. Or if there is a reporting also, it dies with the report
itself at the police level, where negotiation happens there and it hardly comes up to a litigation
level. Saying that, another thimgythat, | designed a small questionnaire wherein | tried to put

in a few questions on this with the intention, since there is a dearth of information from the
judge level if | could be enriched with such kind of points wherein, we could draw out some
inferences so rather than me telling this, | would love the participants if you could share. Like
anybody in your Court wherein aa some cases had arrived and how, could you manage, what

is the course that you take, had taken?

Participant: I'll add one poinotthat,(Sumit: Sir!) It is not lack of awareness which keeps the
cases away from Court, it is the awareness which keeps the Cases away from Courts. Because,
once a person reports a porno matter to the Court or to the authorities concerned, then that

partiaular man is looked down, oh! this man was watching porno and he is circulating it, or he
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is making note of it all these things will affect his aaa character. that may be one of the reasons
of not reporting the matters to authorities.

Sumit Bhattacharya:dnt well taken Sir, that could be very well, because we are socially so,

| mean again it comes up to the thing that somehow cannot segregate ourself from the society,
so that is well taken as one of the points may be. | would be really, it would be ifcs@tye

of the participating honorable judges would aaa share a case, aa real life case which aaa, might
have been closed at their end wherein any of the courts you have handled a pornography case?
And Sir, if you remember in the starting Session, whigewere just interacting, introducing i

was just trying to jot down the number of pending cases, as we were all sharing, that was 3,800
pending and none of them pornographic as such, so | mean i just throw a open ended question

like how, is it like is it nd happening? ori'mean it can't be that, so there is a bit!!

Hon'ble Justice Banerjee: There was one case, which | had to deal with, ofcourse at the
anticipatory bail stagmaanenot at any other stage and it does not relate to child pornography

at all. What was being done was in a marital dispute, the husband was compelling the wife to
take pictures along with other employees, and posting them here and there. Now, at the time
when anticipatory bail application was moved, you know the pictures were showrthé
impression that was given as this is what the wife is aaa doing and therefore aaaaa she has
lodged a false report 498A against me. But somehow at that time | was the junior judge on the
Division Bench, | and my partner my Senior Brother on the Berglook at the pictures made

us feel that there was something a mess, that was a different issue all together then we realized
that she was forced into it, because you know, a person has an expression and that expression
was neither of love nor of ludbut somebody in a practically she had an agonized look about
her,maanepathetic expression on her face, but beyond this as | started of in the beginingi have
very little if not no experience at all of these kind of cases and this did not concern child
pornography this was an adult pornography related case which nasneanticipatory bail;

application.

Sumit Bhattacharya: That's true Ma'm actuédlat was a concern for me also while pnaning

out this Session like because as | said in the start at the very inception we saw some close to
4000 pending cases and aaa leamber of cases as you are saying about pornography, what

to talk of child pornography. So, though we have very nicely taking care of in the legislative
part of it the child Pornography but, it is very unrealistic seems to be,that we every body out of
what do | say if | don't talk about the number of cases we are aware that there are lot of

pornography things, pornography substance available, its being used, we know everything, but
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reporting and having a litigation its still doesn't seems to be happeaoihghought that | will

bounce it with the august gathering like, aa as an open forum like what could be the gaps, why
it is not coming to the litigation stage and if it is, doen't comes to the litigation stage is the
requirement of | mean, how POCSO Albse provisions twhich provides for pornography,

hoe it is going to be implemented, because what | fear is by the time a case comes or something,
may be lot of water has flown from the Ganges and the system changes, the society changes so
much, we havehiese orders like now the debates are like aaaa like aaaa you know, stopping of

, pulling out the porno sites aaa Govt. of India has given, and freedom, Right to Freedom
beyond 18 years, below 18 years so, those debates are happening at the social faeter, s

is a lot of hue and cry but it doesn't results or transforms into basic litigation, so what could be
these, one of the things is that as you said Sir, its awareness working reverse. So, anything else

that comes crosses your minds, as to why litigais not happening?

Prof. Shrivastava: The scope of POCSO Act where it can happen, because the purpose of
POCSO Act is to prevent the children from being used as the object of pornographic materials,
so if the matter will be reported, yes action canaken. But, otherwise | think the object of

this Act is to protect the children and for protection of children provisions have been made.
But, using the pornographic material is not the concern of the Act. This can be added otherwise
and under other Actsinder this Act the primary concern is ki we have to protect the children
from sexual offences. If they are being used for the pornographic purposes, yes the person who
is using he can be punished and the matter can be reported. Otherwise there is nodszope

this Act to take any action against.

Sumit BHattacharya: Sir, with my limited knowledge if | can ask a very innocent question like,
we say in the first days Session, when Shri Asheem Srivastava made that presentation wherein
we say, and | also poied out in one of my questionnaires that many, how often does this aaa
the people who are accused of POCSO cases are nearly related, a family person or so. So,
keeping that in mind that which was reported 90% of such kind of cases comes from a very
near neghbor or a family, within family, so could that be a reason? because within the family
only lot of abuses are being done.

Hon'ble Justice Banerjee: Abuses are within the family but child pornography is not necessarily
within the family. Usually not withirthe family, subject to correction. This is what | have

heard.

Prof. Shrivastava: They can be misused, children can be misused, but pornography not.
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Hon'ble Justice Banerjee: Child abuse, sex with the child that happens within the family,
pornography its uslly a racket. A racket operating you know kidnapped children are used.
Sometimes even some unethical parents are paid money to allow their children to be used for

such purposes.

Participant: Tracing the victims and their parents will be a difficult taskhe police. That

may be one of the reasons for not reporting the cases.

Participant: In my experience what | think is, that child after the commission of the offence,
the child herself thinks that she is the culprit. She has that guilty feelingeelsebEfore the
society; The parents also think that they are responsible for that. So, they want to conceal this
matter from the reporting. So, it has to be removed from their mind. So, the awareness has to

be given to them.
Participant: Also, ...is onef the reason, for not reporting the case.

Sumit Bhattacharya: Sir, can you elaborate on thay&ir saidsome thing! Social stigmabDr.
ArunaBroota: The guilt in the child is very very strong. Aaaa once | got a call from the US that
are you a clinical psyhologist, and | said yeah!, and they said, can you go to Jagganathpuri,
we are so and so, whatever, and can you test and do, can you do a psychometric test on a
particular person who is within our Aashram, and i said aaa why and then they told me the
whole thing that there is a girl who is 8 years old and she has come back from India to US
andhas complainethat her best friendsther tried to molest her, when she went to spend a

day with her friend. So, | said when was this? So, they made me talkdolirend the girl

said this was 2 years back. So, she said it took me 2 years itousadnime and | used to

hateit, and | used to hate myself for it and it took mgearsto muster courage, thashould

go and tell somebodyat thisis what has appened to me | cant géut of my mind. And

so, | told theauthoritieshat what did you think Indians atieat they are sdeprivedof good

hotel that you think that you are going to tell me that we'll make you stay in a 5 star and there
and you go ito the testing, you are taking that man on a pedestal if he wants the testing then
he should come here to Delhi and that also he should take dates from me. So, that man came
and through the psychometric tests and history taking, werealised that he waga,dne of

the religious workers ithis hugenternationakeligiousorganizationallover the world
aaastarting from India and prior to joining this he was a aa jailed in Italy, and he raped his
mother, and he killed his mother, and he was a fugitive fitaly and runaway from the jail

and joined this organization. So, testing is very important point which will tell us the mental

status of a child, whether the child is a victim or the child is an offender. but we are unable to
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understand thajuilt, andwe are unable to understand thatredself-hatredin children when
they gothrough sexual offences and sexemperiences.

Ho'ble justice Banerjee: This is a very common thing, NGO's says that being abused by
somebody in the position of an uncle, fathdriend, family friend, and then that feeling of

guilt which asa result of which they either go unreported or they report it late.

Dr. Broota: May be unreported, but we have to value what Sir says, that we have to work
towards social stigma of thestfemces. We have to teach kids to talk about their lives and we
have to teach kids that sex isanctity, there's nothing wrong about it. What goes wrong is
what is happening to you, so that should be talked about, rather than suppressing the whole
concep of sex. That's wrong. how it happens ? How it can be made beautiful ?and how it can
be mad e so ugly ? AND HOW IT CAN BE MADE SO SHAMEFUL ? There are so many
varieties to that same Act, there needs to be a lot of social work in this area aaa coniing out o

this stigmal

Hon'ble Justice Banerjee: Traditionally in all cases of rape, today people are being
sensetized,but it is the rapist who is the criminal, and the person raped is not the, the victim is
not at fault. But otherwise all along traditionally tietims used to be aaa looked upon as to

be approver a consenting party.

Dr. Broota: | dont know how many of you have seen the ad on the television the girl says
something and the mother saggjeaurkisikobatayaa to nahikRoihaiaisa ad. haan, kuchas

ki tune aurkisikobataya to nahifnagine you very own mother is putting that guilt that shame

in you that you don't have to talk about it to anybody, which is very veryvery sad, so my whole
idea is to make POCSO very strong and very wide and verpgative in terms of stigma
raising. Because if some cases are reported in the Court and some good outcome comes of it,

which is very justified. you know people will start really valuing it, that's very imortant.

Hon'ble Justice Banerjee: Now a days repgrtias gone up of aaa offenses against children

and sexual offences against women in general.

Dr. Broota: Yeah it has gone up, but see how tedious it s. What a tedious process? What a

tedious process?
Hon'ble Justice Banerjee: So, we break for tea now?
Dr. Broota: | thank everybody for your patience, thank you very much!

Hon'ble Justice Banerjee: And after that what we have library reading?
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Prof Shrivastava: haa we will have to go to library I think.

Sumit Bhattacharya: Yeah! after tea we proceed toilthary and for those of you who have
already done with that excel sheet they can read, and for those who could not do because of

nontavailability of computers can fill it up. Thank you very much!
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Session: 09:- AAEAS O E Tre&u@®/dierdadh v.Righ t

to Know for Citizens

Speakers: Justice Hema K & Justice Gita Mittal

Day: 3

Prof. (Dr.) Geeta Oberoi: Very Good morning to all of you, | can see that 8:59 onward every
one has been given a paper to work on. So, today we have, aaaa, | hope yesteradygou h
good Sessions? | don't know what is your feed back I'll receive in tea break. Today we have
Hon'ble Justice Hema, former Judge Kerala High Court; Hon'ble Justice Gita Mittal Judge
Delhi High Court and Hon'ble Justice Roshan Dalvi, Judge BombayEbght, who will be

joining after tea break. We also have Prof. S.P.Shrivastava, Prof. National Judicial Academy
all 4 of them would be there today to conduct today's proceedings with you. With this | leave

it to you, in their company; who will be goinggt? aaaMa,m you?

Hon'ble Justice Gita Mittal: Some of you | know you personally by name, | wish | could have
been here earlier. Its always very exciting personally for me to come to the National Judicial
Academy, its such a beautiful environment, anduish a learning experience to engage with

all of you; | am told that this has been a very interactive Session, all of you probarbly know
much more about judging as well as about POCSO that | do, with only 10 years or 11 years of
judging and 23 years ofdapractice behind me. So, | am here not only to talk about, my little
experience of POCSO with you, but to learn from you and engage on the interactions. | in the
year 2006 or | am forgetting 2009, Vinod and my friends from Delhi will tell me, remember
better, but | had occasions to sit on the Criminal side of the High Court, as you know we don't
stay, nor do you stay with the Courts. We having a system of changing rosters. Sitting on the
criminal side | had occasions to deal with a case where an apgebkéa filed, by a rape
convict, who had been sentenced to imprisonment. Facts very briefly: A seven year old girl had
made a complaint to her father, that this boy who is a neighbor 19 years old was in the
neighborhood and raped her.He had called herfoveunder the pretense of asking her to buy
something from the neighborhood shop, when she came back with the cold drink he raped her.
The trial Court had confirmed him guilty and committed him and he was sentenced to | think
10 years imprisonment, | aforgetting. But what the case threw up when | saw the whole
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argument of the amicus for the convict was, that there was no evidence and the ingedients of
376 were not made out, because 1stly, when she went to the police, what the policeman
recorded the girhas told was, she did some wrong activity, "galatkaam™ . When her Section
164 statement was recorded, the Metro Magistrate unfortunately only recorded "buriharkaten™.
"buriharkaten" for those of you understand Hindi, is another expression for wrongwleeds.

it came to the trial court the Trial Court also recorded her statement in an equally
inconsequential words and said " jo cheezekarninahichahiye thee" or some words to this effect.
That is to say that the the boy did something that he should notlbageWhen the child was

put in the witness box before the judge and question was put to her that what do you mean by
things that shouldn't have been done by the boy? The Trial Court noted that the girl said that
he did what a husband and wife do at nifjliw we are talking about a seven year old situation,

you know if you look at it dispassionately alright she, you can be prejudiced and biased and
say 376 is made out, but this is certainly not enough, bad deeds, wrong acts, what a husband
and wife do at ight enough to bring out the ingredients of 376. So, when looked at the evidence

| had to examine what is this child know about what a husband and wife do at night. | asked
myself that question. For that you have to go back and look at the child's bakgsoshe

from a rich household? parents sleep in one air conditioned bedroom, the child sleeps in
another, she has know way of knowing what happens at night. If she is a middle class there's a
remoter, there is a possibility, you know, you may be living middle class middle income
group flat and doors stay open. If you are living in a juggi or a small one room tenament, then
obviously the child would have the best chance of knowing what a husband and wife do. No |
am just talking about a decided casgs is the statement in court, just, just let me finish, just

let me finish.

This is the statement in Court. Now | am going to talk of the whole of the Court also in this
context. Now, when | looked at the statement of the father, he was a drivee said he and

his wife was separated when the child was an infant. So 3 or 4 months. So, the child had no
way of knowing what a husband and wife do, it was obviously a tutored statement. But what
this case threw up was 2 things: 1) is it was a Tamil etild who was reporting an incident

in Delhi, coming from a poor background was illiterate, and therefore would be better in
speaking in Tamil than speaking in the Hindi language in Delhi. the police man who recorded
her statement came from Haryana, the gadgme from Bengal who recorded the 164 and the
judge who did the trial came from another part of the country. So, what this shows is the

extreme barrier that linguistics provide to a child or any person in accessing justice, because
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the same expressionsdifferent meanings in different languages. Additionally even if he were

in Tamil Nadu, the child's language would not be the conventional language of a literate
household. She's grown up in a different background so there's several nuances, sodinguistic
can be a barrier. But most importantly what was thrown up was the difficulty which the
inspector, the who recorded the 161, the 164 Magistrate and the Sessions Judge who recorded
the theaaa trial, the evidence in the trial their own sensibilities amdrthibitions in probing

a little further. So, what also this case highlighted was the fact that we are all products of our
environment and despite the position we carry the same barrier to the Bench.[00:06:42] and
then you know we need to engage undetise 165 of the evidence act engage every in trials

to bring out justice but while looking at this trial | had occasion to examine the fact that there
was so many guidelines, this trial was pre POCSO, so many guidelines which have been
evolved over a perd of time by the Supreme Court and different Courts and | collated them
and as part of that trial | collated all of them in a judgement it is Virendra v. State, | have given
you the the hello hellohello Court to See the monitor the guidelines detéhls pidgement

but I was because of this case the Chief Justice appointed a committee in High Court to see the
monitor the guidelines working of the guidelines for the Court and gave me the responsibility
and under this | was able to create a facility whialil show you a little later part of the day,

but part of that were included. By then POCSO was enacted was trainings which we did and
into this trainings we had a Session called "voices from the margin” where we had speakers
who were actually gay; aedlared gay person who came and spoke and we were unable to find
out a rape victim, who was willing to speak about her experiences in aaaa what are in at
different stages of the trial, which included when she goes for reporting the case; then the
medical &amination and then the trial. What's her court room experiences and before we come
down to the nuances of POCSO, I'd like to share the name, the thethefirst hand account of this
rape victim, who disclosed her identity, because of the tortured and trhatrghé suffered

and unfortunately this victim died in of meningitis in April.

You must have heard of Suzane Jordan the Park Street rape victim, gang, victim of rape. She
was very articulate and would have done a wonderful job for the you know, caussef t
sexual offences in the country. But we have lost her, but we were able to tape and | have her
consent. We took written consent in our training, every judge. And | think Vinod and the judges
from Delhi, we have, we wewe were we will we werte abledmtevery judge in our 2 day
program in Delhi on sexual offences and POCSO. But I'd like to share the program, the

statement of Suzane Jordan:
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(A video film was shown where this lady the rape victim spoke about the difficulties etc. faced
by her)[00:2912]

| will also share with you see, she was willing for her identity to be disclosed. Consent is a
huge part of a theaaa making The Identity public. Suzane also went on the CNN and she has
given an interview, you know | think was brought out after shepgasded away, when she

died in fact the main accused, in the, in her rape case was absconding and she die within 4 days
of fever. It was diagnosed as meningitis after her death. The trial was still not over, if there's
somebody from West Bengal was awarevhat happened to the trial? we'll like to hear about

it later, but I'd like to share this little except about what Suzane said about the pretrial

experience immediately after the offence:[00:30:09]
(A video film was shown where CNN interview Suzaneddor faced by her)[00:35:00]

You know, so, she is highlighted biases which we nurture in a nightclub. See happened to be
in the hotel and the the she met the accussed, aaa she knew the accused before from the before
hand and he offered her a lift to hemhe. There were more than 1 persons in the car and she
was gangraped. And she told | dont know if you have got on to it, they put a gun in her mouth
apart from subject her to'violance. So, it was an extremely brave woman who took a fight out,
the governmet had got after her, it was in the news a lot, you know. Unfortunately we lost her,
butwhat she points out very strongly is, See | will touch on, we will deal with the media little
later on, I let Justice Hema lead that discussion, but | want to clgseithisince you've heard
Suzan and the very important facets of cases involving sexual offences; of course bias you've
understood. You know it makes us think again to internalize and think about ourselves and
each one of us may have reacted the way maiBeifeels that she has beeen treated in court.
But it's very good to be wiser even post event and hopefully we'll go back to a court rooms
with more clarity and the get a sens of sensitivity to such cases. But here we are dealing with
not as suzane; younkw we are talking of people of persons who are less than 18 years. And
you know there is a strong recognition which comes from Suzane'spresentation, that is not only
victims at victims of sexual offences need special treatment, needs special caresaadethe

not ordinary cases as murder, theft, or dacoity or TADA or something. But these are offenses,
where victims and witnesses need a special treatment from us. And the following a universal
uniform procedural approach, in a typical court rooms, maytriesualuable casualty in case

involving sexual offences.
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Justice would be traumatized to my mind if you did not give them a special treatment. You
know this is because largely of the proximity, the nature of the offenses, the proximity of the
accused anthe formidable environment which the courtroom presents, where the people are
called upon to recount the violence they have experienced many times. One of my colleagues
in the High Court undertakes this exercises, you know he gives a piece of papey thudge,

who is training and ask each one of them to write on paper which was the happiest sexual
encounter they have had, with their marital partner or with anybody. It may have been holding
hands with her boyfriend, it may be no more intimate contatiaybe or actual sexual activity

with your married spouce. Put it on paper, folde it, and put it in your pocket. And you know
people have mostly given back blanc papers. You're not even willing to share with yourself,
intimacies witch are so personal. i&oa huge lesson in realizing you know when you can't do

it with yourself, or share it with your best friend, how can you expect somebody who's been so
violated, You know who has been a the victim of sexual offence, to stand up in a public
environment ashe Court and to relate that? So now, this traumatization, of a of a victim is
compounded, as Suzan says in alien court room, surrounded by strangers, councils of accused
plus the standing next to you, snigerring at you, making gestures; you know howdaccus
persons behave and mostlym Court rooms men Out Number the woman you know. If the victim
is a woman under POCSO its a harrowing peice. Now, as part of this weeds | mean there's
alittle more, imagine a SUzane who was a 6 year old 2 year old 3 year elénoa baby you

know and is in a Court room. So we had occassion to examine this and the Delhi High Court
we have put in a special facility, with a protocol, guidelines working the facility some of its

very material for each one of you.

We defined who aatbe child witness as the vulnarable witnesses, and the courtroom project
is called the "vulnerable witness courtroom". So, if you see we include a child withesses and
victims of special offence, but what you have to remember is, that the Criminal 3ystieen

was not designed to children in mind. Not the POCSO victims and mined. So, even a Court
Room which is considered you know, speacial for a victim of sexual offence, we need special
modalities and adaptations and special adaptation of our own caadacts the withess aaa
witness witness. you know this is a slide, if you see a child's reaction, it actually happened, we
are all in black and white in a courtroom and a child wanted to know, why is the ...and so we
must realize that you need to adaptcsglghings, for instance | pointed out liguistics, memory,
disposition, cultural context, a Tamil child in Delhi or aaaa you know a foriegner, can be a

foreigner who speak no Indian language, so you know, you emphasize the need for translators.
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we've beemrovide for them. So threfore, this is to be kept in mind when we are dealing with
children. And then you see, what I you know now there are several aspects, what does the
witness do if the case doesn't get over in thelypreh Session or a post luncksSion or the
pre-lunch the case has to be kept overyou know. There are several aspects, the long wait before
the case reaches trial. Several stages, withess has told the police cases challan has been filed.
There are several stages, long wait in the Caomn[00:41:22] what happens when the case

is adjourned the witness is in the Court and you have to adjourn the case.So all this you have
to take care in mind, and especially using age appropriate language.You know you have to be
very careful about the forulation of questions. | had had a occasion to examine this in
jugdment in the competency test, you know. There is no time to discuss that, but how
competencies test, that is testing whether the child is able to be a witness, you know the
guestioning hastbe very carefully done. And that details of that citation are also given to you,

it would be useful as POCSO judges you please read the judgements, because in that | am not,
those are not, | am not the experts, but | put together your say, aa, adsebvuwfces you can

use for educating yourselves. | know | have come across the case with question put to a illiterate
witness was to judge whether she could be competent "who is the Prime Minister of India"? A
witness coming from the juggi, you have a fe@gyou have a refrigerator? you have a
television? they don't even have electric connection you know. So we have to be very careful

about how you to do all this.

So, so so we framed these guidelines after looking at an international perspective, dlsgy are
available on the night on the net. And these guidelines were framed before POCSO came,
before Nirbhaya happened these were guidlines from 2009 to 2012 we worked on it. The first
Court Room was inaugurated on 16 September 2012, month before Nirbippgméd So,

the sensitization, this is a | am pointing this out to you as we're all judges you are judges we on
this side are judges, the we are placing unique leadership positions you're not only master of
the Court room, but you are able to interpret amdlve laws and procedures and you are
actually in a leadership position where your initiatives and your innovation can actually bring
in a tremendous justice in the community. Not only to the cases that are before you, this is an
instance of, this wholproject of the court is in aaaaa instance of judicial initiative and judicial

innovation with existing facilities.[00:43:50]
This is part of our guidelines which POCSO has incorporated.

Aconceal ment of witness identity
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Adevel opmental |l yingappropriate questio
Ause of screens, one way mirrors and ot he
Sakshiand all those judgments has already stated all this.

Now I'll just take you to what we have created. this the these are the number of withesses by

now they are in thousands Since September.2012

This is what the, aa you know, | called all the District Judges and asked them who was willing
to give me space to create this? we had no budgetary allocation, only one District Judge, we
have 7 Districts in Delhi, one room, one court room and the gudigember has been adapted.

A separate, no this is sorry this is the second project. | am talking about the, this is later, this is
a 2014 second district | have got the photographs here. Has a completely dedicated entrance,
judges use it or its used foumerable witnesses. Accused has no access to this. This is the
waiting area, you know we provided with the help of psychologist we've analysed...aaa. they
said children the very proud to suggestions so don't give them books; don't put pictures and
all;But we've kept toys and etc. There's a computer for the administrator who is in the Court
Room. Courtroom There's a pantry where we keep snacks and cold drinks and all and we even

provide lunch. We've, actually picking up the victim witnesses from theirdlsous

we have identified Legal Aid lawyers. A Court vehicle with The Legal Aid Lawyer picks up
the witness from the Court. A pxasit is provided to the courtroom, in the courtroom is
provided in the guidelines, the judge is given an opportunity to inteficthe witness also
explain the procedure not discuss the case. just to familiarize, you can do it on the same day.
You know the explain to the witness what is to happen, the pantry is there for them to eat.
[00:46:04]

This is the courtroom if you séleat. The, aaa, this is the judges dias, the furniture is vwer easy

a very easy very very small room actually. What we could get the space, these are all existing
rooms adapted. Now, this is now here we have provided 2 methods. 1 year or 2 year old child
doesn't like to sit on a chair, you know, they may like to sit on a cushion, they may like to sit

on sofa. So this is a witness room which has chairs and sofas plus a carpet the child can depose
there. You can see an LCD has been providedhear to beampicttiig/ou have to get an
identification affected of the accused, without putting the child in physical proximity. Within

the room there is a 360 degree there's a 360 degree camera which beams and the witness their

image and sound directly to the Couad®. Now you have to ensure that the trial is conducted

Me d i @fléeace/IPressure/Over reach v. Right to KnowQitizens Pagel34



in the presence of the accused so the in such a model where the child is in the witness room,
which is behind the court room only, the accused is in the Court Room, but you know there has
been instares in other countries in Canada etc. where children are have told the judge that we

feel that they felt cheated, because they never had an opportunity to tell the judge himself or
herself as to what their experience, you know you are perceived as juogés thenk when

they come to you all the trouble get over. So, children also feel the same way. So then we have
to provide for situation where the witness wanted to tell the judge in the court that this is what

| have experienced.

So, how to keep the ggavay from the child in such a case? Here we've carved out a accused
room. If you see that itswithin'the courtroom. there's a 1 way mirror, separating the accused
from the child. Accused sits here with the his guard, police etc.heis got in first artiehen
witness. Now, this is the view that the accused gets you can see the glass and you can see the
courtroom the little podiums for the defence lawyer and the theres chairs for the witness to sit
with description deposit with the facilitator but the accugets a clear view of the courtroom.

So, the objective of this program is to ensure the best interest of the child ensuring the rights

of the accused.

yesi am going to inaugurate the next. Sorry budget? this was existing facilities all | needed was

the LCD it is just mirrors in your court room, the Court room exists we havejust put in mirrors.
Participant: the whole ambiance has changed like the room panelling...

Justice Gita Mittal: The pannelinginfact is the Saket courts is fantastic it must bettbeures
Complex in the country. But | have the,l have the, Karkaduma court room also, where there is
no panelling& all this, Its just clean paint White. Your rooms are white, we have just got them
white paint. we refurnished the existing furniture the sdta the witness are old furniture
everything is old. You just need a few toys some chamber or the other has a small fridge the
pantry you know you give a cold drink you give a cool drink you get sandwiches for lunch and
all, but the difference has bedmettestimony, the judges who are working over almost 2000 to
3000 witnesses including adult, adult withesses completely segregated, picked up. Initially they
are very scared, when the witness, this is what the experience of the judges POCSO judges, |
think you, where are you posted? | see that building it. So, you know its a very simple design
| just made sure that, bring the design to my committee in the High Court but its a this | have
walked the system in England i saw it | engaged with organizationsvetkowith children in

Canada and South Africa etc. The guidelines were formulated after extensive discussions. 3

Me d i @fléeace/IPressure/Over reach v. Right to KnowQitizens Pagel35



years including defence lawyers go through this how can be is there anything which impacts
your rights, please take a look at the guideliriees dustice Hema's presentation I'll have a few
comments on the guidelines. But you know initially the child will come in with great
trapedition, nervousness with 1 relative. My judges who are running these Court Rooms tell
me, if the case gets adjournedhe 2nd visit they bring extended families, they want to show
off because they are given so much importance and the testimony is transformed. just this

segregation from the accused the testimony.

It requires hardly any additional expenses. how mucHhlygpend 10200 Rupees in giving
sandwiches two to three witnesses in the day you know, but this is which is coming to the

witnesses is really huge.

So this is what we have been able to do in Delhi. these are minor modifications you already
have computesr You only need a bigger screen and the little sound; because if the accused is
in the defence rooms he needs to be able to talk to his lawyer who's in the court. Now, all
guestions to the witnesses all weather prosecution with the diffence is giveeiftolge, the

judge puts it and if the aaa to the child witness through the facilitator. The witness sits with the
legal aid facilitator who we have trained. With the witness questions are put by the judge in
into the microphone of the facilitator, galnore of the facility who pass the witness. So if the
child is in that room either on the Sofa or the carpet or whatever, the aa the, she has no
traumatization secondary traumatization from exposure to the accused or aggressive
guestioning or embarrassing gtiening. the judge filters and monitors it. Its a huge its a very
easy exercise which you should see if you carry to your High Courts and replicate the systems.
| have been telling everybody to you know, means | have had discussions in Bombay, Flavia
Agnes came and borrowed my guidelines, | think they have been circulated as hers with minor
changes [00:52:25]and ful stops and commas, but I've been to a problem JusticeVimlaKumari
in Chennai, you know please replicate this carryit over because you havead gistice; that

IS my purpose in bringing it here. So, there is a huge difference in the aaaaa, this is actually
what | say where real sensitization and the of judges. We've trained prosecutors you've seen
that. Suzane referred to lawyers and prosespio training all judges in Delhi has undergone

this training the people of an identified as facilitators all prosecutor senior Inspectors had
undergone the training which includes several exercise. But this is working of the save guards
in POCSO a veryery important aspect of your Court room work. Now we'll revert to the
subject and | think Justice Hema would like to start with that, but if you want | can | have a

comparison of the provisions on the media.
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Justice K. Hema: | am sorry good morning ladiad gentlemen, | have some problems, now

I'm confused, sorry for my bad throat. The time is out only 4 minutes left. So | do not know
even forgot what the topic for the day is? Also | don't know within 4 mins what I'll have to do?

| did not capture the im because it was very interesting to listen to the general aspects one
reason the second reason is | donot know whether it will amount to the contempt of court if |
capture the mic? So with the 4 minutes left, the NJA has to tell me what we must do@rWheth
we must break for the tea, come back and continue with the Session? Specifically on the topic
remind you of the topic or desktop. We will take a break and come back because general
discussions you know it is required, general discussions you knswetuired and we have
watched a movie also very very enlightening video also. So but then after the Tea break we

will confine to the specefic topic alloted for the discussion we will make up the time that way.
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Session: 10: Obligation for Reporting of Cas es of Child Abuse

Speakers: Justice Hema K & Justice Gita Mittal

Day: 3

Hondéble Justice K. He ma : Yes after the tea
facing an energized group and a very fortunate group of judicial officers across the country.
Who are entrusted with the job of dealing with the victims, children, to protect their interest
their rights trying to protect them from being sexually assaulted, abuse, harassedetc.But, as |
know you have been dealing with these cases since a longritingoa must face the real
problems, rather than me. You know day today what problems you have been facing. So, | am
an llliterate therefore, | will avoid any lecture on anything which | know about the Act and the
background. There is another aspect alsm)istening is not a very happy thing as a judge you
have always been a victim of listening.At my hand | do not want you to be a victim.Therefore

| have put certain questions to you in advance to know to identify what you would like to know
from this progam?on a particular topic?so that, so when | gone through the questions | found
there is difference in opinion. Very strong difference of opinion, each and every question | put
so | thought, you will be discuss, you will debate and you carry home whateeeges from

the discussion and debate for helping you to protect the interest of the children under the Act.

So the topi cMefdora 6tshe nddw eirrgachiv. Rt eoksow fore / Ov e r

Citizen® . Medi a' s i nf | ue n cgbttokmowferciizens. eputaquestion r e ac
to you, do you know?Do you think as a judge
yeso, state why you think so?ls there any sp

Judge should not be preliged. But 1 or 2said to certain extent you are prejudiced but you
have to overcome the prejudice.When you say you are prejudiced you are biased or when you
say you are not prejudice or biased you must know what bias is? Yes or not? Without knowing
what bas is you cannot say whether you are biased or not. So, let us examine what bias is?
You can discuss, we can discuss.What do you think bias is? Prejudice is? Please one of you
can answer. What you think bias is? Majority said, except one or two, thrégosaare not
prejudiced. If you are not prejudiced, you are not biased. Why do you say that?Do you know

what basis is? What is bias? Please pleasecome out.What is bias?

Participant: (said something not audible)
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Justice Hema: One minute (she makes a rmtendn her laptop which is projected on a screen)
Pretrial? What do you mean by that, can you elaborate on thistPifdrdetermination. Before

the trial starts you determine what? What you determine? Unh? (Cross talks by the
participants) We are not anedia. Media, the topic is media the question is not. Media. Please,
please, one minute, one minute, | donot want to know, | told you to keep the author of the
answer silent. | do not want to know who has written it. We are just to encourage the discussio
So, see the question, question is, Do you think as a judge you are prejudiced or biased in any

manner? | tds a general question.

Participant: The topic is AMedia I nfluence &

judge you are prejudiced or beakin any manner?
Justice Hema: Alright | understand. | understand yes, any manner, any manner.
Participant: Then the matter is come before the media. Media is covered for all these questions.

Justice Hema: So, therefore, therefore you are referring forépgdice caused by the media

alone.
Participant: Only, only, that is the judge.

Justice Hema: | am sorry I'm sorry the question is not with respect to media, it is about gender

general.
Participant: Maobm you referrdiad this question
Justice Hema: | am the author of the questio

Participant Achchaathen the answer will be otherwise.

Justice HemaHaanyou tell me the answer, at least now | want an answer to the question it is

a generaguestion. [00:06:20]
Participant: Forming an opinion.

Justice Hema: No, one minute, no no we will conclude this one first. (Participant: Yes, Yes!)

So, Mr. you are from which High Court?
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Participant: Allahabad

JustceHema: Allahabad, see this is the gmobyou proceed preconceived notion that this
relates to media the topic is that therefore this is this. This question does not contain a single

word to show, that this is review

Participant: Adam please see the framing of the question, you have divigiesiyjlabus into
| part Media Influence, 2nd Part Nature of the Challenges Faced by the POCSO Judge And the

third is Presumption of

Justice Hema: Yes, Yes, see when we are dealing with media influence presure etc. the first
guestion is whether you are lménced the pressured, whether you are biased prejudiced? 1
minutes 1 minutes biased, So without knowing what bias is ?you will not be able to come to a

conclusion, whether the media influences you or

Participant: Let me tell you what bias is because wansd it definitive. Take for an example
| have my husband who's a drunkard, and had bad experience in his hands. So, when any case

relating to that sort of thing comes before me, | initially get biased that this fellow is.

Justice Hema: So, So, | follpwyou specifically said when drunkenness case, you get

prejudiced. you get prejudiced. So, what is bias?
Participant: Bias depends on (voice heckling amongst the participants, not audible).

Justice Hema: predetermination of what? Sorry, sorry, Decisiedefrmination of decision.
So, before you try you will have a feeling aaahhh he is guilty. So, now that is prohibited, as per

the provisions it is prohibited.

Participant: Ours is an adversarial system of justice, but sometimes before the trial begins
certain given facts, click to our minds as if it is correct, as if it is true, that is bias. Suppose a
victim is 10 years old and if she is violated, before the trial begins, as a human being it comes
to our mind that, because she is defenseless she raghbken subjected to victimization?So,

this is the bias that.

Justice Hema: you already for an opinion! form an opinion on the subject on the subject. Is it
?
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Participant: Madam bias is totally depend on your mind. voice and not by what is Bias bias
totaly depend on your mind when you see a incidgii aapakhbaar me yaanews paper me
kahin koi khabardekhte ho.

Justice Hema: | am sorry no Hindi please, some body gave an answer in Hindi, | am taking

there for a translation yes!

Participant:leaning towds a particular view or hating or liking something or having a
particular philosophy.

Justice Hema: Leaning towards a particular phylosophy.
Participant: or hating or liking something, so many factors!
Justice Hema: So, so

Participant: Biasness is sometsofrperception we do inculcate, by virtue of the environment

in which we grow up.

Justice Hema: Perception,, perception, because of, because of social environment. yes! no. no,
see bias because because of media is different. Bias can be due to vasons, neaious

reasons, so, What is bias, we have to identify {@€£10:49]

| want you to help me, to find out what bias is. So, you are confining to media as he says, this
this thing.

Participant: madam biasness is the-gceupation of the mind, thaertain fact would have

been happened in such a way.

Justice Hema: Is it intentional? so anything more please add, time is already 28. | am not on
media for the time being. We will identify what bias is first. Why do you say you are biased
you are prejudied? because all of you have answered except one or two as she said, she is one.
But you are not biased, now you come up with so many answers, which, which gives an
indication, you know what bias is. And you know from your experience that you have some
preacupation of mind that a particular happened in a particular way. Because of the social
environment you have certain perceptions. And you are likely to lean towards one particular
philosophy e.g. if you have been a land lord you will have a particulaoagp if you are a

tenant and you have suffered so much being a tenant you'll have a particular philosophy towards
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that. Already formed an opinion on the subject,already formed an opinion on a subject.
Children, child abuse, paternal, child abuse nonnhos because you have never come across
with such an incident. Like as a father you never do that. Your brother will not do that, the
father, your father will not do that, your friend will not do that, in your society in which you
move, nobody will do thatherefore, you have already formed an opinion on that particular
subject. that will lead with pre trial determination. this lady this woman is coming to say that
her husband, molested the child . the child is coming, but you no that will not happen in th
society.So, you have already formed an opinion. So do you think that you are biased? You are
biased? you are biased. You are biased, no no I'll come to that. | am very happy to know that,
after the discussion one person is there, who is not biased.|\&fhagaying is the topic being
media influence, pressure group etc. you already had a preconceived notion that all the
guestions will relate to only media. that is also a bias, its not intentional bias is not intentional
at all.It comes with you becauskerm reason why you have thought so? you do not know, you
were justifying it, but you do not know why you have done, why you have such an idea? Do
you think a judge can be influenced or pressurized or prejudiced by media, its a 2nd question
specific questin on media. So do you think? Most of you said No. Yes to certaint great extent
certain people said, a model judge will not be influenced. But, model judges are rare. Do you
agree with these answers? A model judge will not be influenced, pressurizeddalijudges

are rare do you agree? No. all of you will not be prejudiced.

Participants: (Cross talks) to some extent mam.

Participant: When we apply judicial mind, then no influence comes to me, judicial mind. When

a judge apply judicial mind, then howwaan say he is biased and

Justice Hema: We are examining that, we are examining is there any chance for getting

prejudiced ?biased or influenced or presurized or

Participant: When we apply only mind, then you talk to them ki | am biased they are biased,

but judges apply judicial mind then.

Justice Hema: You are a different person, totally different person when you apply judicail
mind. Now your answers. Have you come across any instance in which you think any
particular, see | do not want to know the auibidhe answer, no please, see please this question

is have you, one min one min please; Have you come across with any instance in which, you

think, any particular decision of a judij€it can even be a decision of SC/HCs swayed by
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influence/pressure/pjudice caused by media reports? You have already answered, no you will
only but these questions these answers will show that HC and Supreme Court can. Not me, not
me, | am above all these. But the High Court, the Supreme Court, because all of you have

ansver ed, | dondédt even now you say no. But t he
Participant: Not all.

Justice Hema: | follow, but you said no, emphatic no to the question that you are biased? NO |
am not biased, my judicial mind, you know, what ever bias | haveidigigl mind will throw

it away. My judicial mind will throw it away is the answer. | do not know how to translate in
Hindi. See, when | am a judge it will not influence me but the Supreme Court and the High
Court, they get swayed, and another thing, aratfing, see look at this one very interesting
answer, instances are withheld for judicial discipline. So, that author has a lot to say about
swaying but he doesndt. Understand? then,
inappropriate is the wdrused. There are plenty of examples. But where, not at the trial stage,

High Court, Supreme Court.
Justice Gita Mittal: We are model judges, ha haha

Justice Hema: In so many cases it appears that if media wasn't there, result would have been
different. that is my personal view. Now, reject it, that is my personal view. So, at least 90%

of the judges will definitely agree with this. If the media trial wasn't there result would have
been different. So what does it indicate? there is pressure, influennea ttecision, at least

when you read iBest Bakery Caseyou feel that is biased, why do you say that is biased? the
case is influenced the media has influend@est Bakery Casa?lease pleaggease come out

with the answers. [00:19:03]

Participant: Not audible

Justice Hema: Media pressure, alright! 1 min, Media pressure,Mediapressure,Media
pressure....alright anything any other reason? IBest Bakeryyoadeel it is swayed by media
influence, please come, please come up with the answezagudhtion is not whether you are

right or wrong? it is to find out examine youself.l am not giving any answers.

Participant: Again we'll say High court and Supreme Court because, Supreme Court and High
Court dont take cognizance of similar cases, ihdasfor the sensation that will be created. |

am sure!

Justice Hema: AlrightNirbhaya CasgNirbhaya Casg that is also swayed, because of the

media influenceAarushi Case what do you think? who is guilty iAarushi Case who is
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guilty? who is gity in Aarushi Caseaccording to you? anyahnn sorry, all all means the
parents? anhhhh, police? police is guilty of the offence? no the question is who has committed
the offence who is guilty? the parents? the police? parents are guilty. So, its nal Hveaye
parents are found guilty is it not? parentsfaomd guilty, but some body has s&drushiCase

is a victim of media pressureTarunTejpal Case
Participant: You know it only through media, media how do you know?

Justice Hema: Yes! that's the answer. So you said you will not be prejudicechisdiae but

we are already prejudiced. understand!

Participant:Lordship! her parents may be guilty, but we have to decide the case on the basis of

evidence available on record, whether there are different evidence

Justice Hema: | follow, | follow, but thesemswers, may be you have not given these answers.
But the persons who have given these answers. Now on on discussion also you said, for certain
reasons, these people have gone wrong. Who the Supreme Court the High Court have gone
wrong, because of the Inence the pressure from the media they have gone wrong. How did

you come to this finding? from the media. Understand!
Participant: Mam from the results of the case, from the results of the case.

Justice Hema: You have not seen the record at all. Yourtw\s=en the record you have not
read the record, they how can you criticize? except from the media, basis for the criticism of
the Supreme Court and the High Court is the media. the influence of the media. Because of the

media the influence of the media gour mind. So, this is an example.

Participant: not only that mam the &iters that has been passed inBbet Bakery Casee
conclude that its because of the pressure created by the media that the Supreme Court has gone

to the extent of passing...

Justice Hema: that is what you believe, but you have not seen the records, you have not heard
the arguments, you are totally out of anything about the case except through the media and the

judgment published.

Justice Hema: You are inferring, you are infegr No see the question is not that. the inference

come on what basis? Media.

Participant: No when a High Court or a Supreme Court asks us to dispose off a particular case,

expeditiously leaving, leaving other cases aside, that shows that there'siadot@dions are
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that higher courts are being influenced by the media and are putting pressure on us to dispose
off a particular case. We have our own prerogatives.

Justice Hema: that is what you believe. may be they have there own reasons. You do not know
that, no nono, when a direction comes you think these people they dont know the pressure of
the trial courts. We have other, other very compelling case, these people they are sitting there
and don't understand us.

Participants: t hanbe e dtherugadons? Wremwe have swniiaa dases a
on the file of our Court and High Court, pin points only on one particular case, which has a
hype already in the media, what can be the other reason that can be concluded from our point

of view?

Justice Hea: Its all because of media? at least now you agree the Supreme Court is influenced.
So, please try not to be influenced by the media, or pressurized by media. Let the Supreme
Court be influenced but let us not be influenced.[00:24:38] Let the High Geunfluenced

but let us not be influenced. But what have you done ? So, now you are aware, that you should
be, | mean keep yourself protected from the the media influence and pressure because, the
Supreme Court goes wrong, the High Court goes wrong. @oJook look, instances are
withheld because of judicial discipline. You are scared to say that. In a forum like this you
should have said it, because nobody is going , | asked you to keep your identity silent. So, that
you will not be caught. Then inapgmaate to allege influence on the Supreme, because it is on
the higher courts. You are, you feel it is inappropriate. Understand? So, you agree, you agree
that the highest court in this country is influenced by media a group of brilliant judges have
decidal, you have given a verdict. But then, | am sure in being in Delhi, whether she will carry

to the Supreme Court? Please don't do it. (All laugh a loud laughter! ha haha ha)
Justice Gita Mittal: None of you mentiondtbh. Yahkoob

Justice Hema: So, you gtestified. Yes! somebody said Capital Punishment swayed by, capital
punishment in memon's case swayed by the influence. You do not know. They sat in the
midnight, gave a verdict, why this is done? Extraordinary deviations from the normal sitting,

Why? Youbelieved it is media, you believe it is media, you do not know the reason.
Participant: What was the reasons Ma'm, please!
Justice Hema: How do | know?

Participant: (loud noise , laughter, etc) No how can we know?
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Justice Hema: 1 min.

Participant: We qait see the file of every case? we will see the matters on the facts which has

been brought by any...

Justice Hema: Sir, the question is not about what they are doing? Forget about What the
Supreme Court is? Whether they are swayed or not. Question isheauestion is whether

you are swayed?, influenced or pressurized? You will be swayed , influenced only when you
go to the High Court or the Supreme Court. That is your conclusion. Gentleman, ladies and

gentlemen, this is your conclusidBut the questio is?

Participant: This opinion that the capital punishment given by such and such case is due to
media pressure is also a media pressure on us We are coming to a conclusion based on what

media reported. Not based on the record.

Justice Hema: That is whieam saying, that is what | am saying. Certain people will agree that
media influences you also, you also, you are not above it. You need not reach the Supreme
Court to get influenced. no, its a fact that you get influenced. You get pressurized argbfear al
Somebody said, aaaa somebody said we are afraid. We are afraid, aa, some question you have
said it. Some question! You are afraid what the Supreme Court will think about us? What the
High Court will say about us? Therefore we take this decision, sorgédike that. Somebody

said in bail matters we are getting influenced, bail matters, why? because if you grant bail, a
call will come from the High Court, you fear. So, its sort of an indirect pressure on you to grant
bail. In one of the cases, in aaaalvk an experience, | granted bail in a very sensational matter,
where about 143 judges were against. they all took one view, I, I, I, was a loner, in that, but
even after that, one judge said, one judge whom | respect lot. My superior who was my,superio
he said, you could have given bail, out of the 3 or 4 you could have given bail to one and reject
bail to other, one can be on stringent condition. Why? you must have the boldness to what you,
to say what you feel right. You should not be swayed byniigence of media, or even the
superiors, | would say, even the superiors. No pressure must act upon you. Let's alone the
media, no pressure should, but is it practical? Is it practical? If in one instance one subordinate
officer came to me and said, Madaon the case records, he was very close to me he was
working as subordinate , when | was a Principle District Judge. SO he came he took the freedom
and he asked me, Mam | feel that accused are guilty, aaaa, but | do not know whether Justice
A & B belongirg to the same community, will turn against me if | do something. He told me
frankly. | said don't worry | am here in High Court I'll protect you, whatever you feel is right

you write. So he wrote, boldly he wrote, 2 persons asked me the same questiparsdne
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was transferred. | took a lot of pain to bring him back,. The second person wrote he his he
wrote, but later the same matter came before me, same before me | looked through the concocts
and | found that this honest gentleman, was wrong in his asinds. What will that person

think about me? He will think why the judge has got against the media? what is his idea behind

it? What played in the judges mind? You can make any inference.

Participant: Unfortunately if it would have gone to those juddss ad doubted and they had

reversed, he would have thought that they have reversed only for this reason.

Justice Hema: So, yes yes , and you got answered only because of this. So, the fact is that it is
likely that you are influenced, pressurized. Thetmgiestion is can you stop the media from
reporting? Nothing you cannot. Why do you say, why do you say you cannot? Subjudiced,
contempt, from where do these expressions come? if there is a right for the citizen to know,
how does it offend the media repbWhy should you make them guilty? No | will take you

to one decisionSahara India Real Estate Corporation v. SEBragraph 15

In the light of the law enunciated herein above, anyone, be he an accused or an aggrieved
person, who genuinely apprehereh the basis of the content of the publication and its effect,

an infringement of his/ her rights under Article 21 to a fair trial and all that it comprehends,
would be entitled to approach an appropriate writ court and seek an order of postponement of
the offending publication/ broadcast or postponement of reporting of certain phases of the trial
(including identity of the victim or the witness or the complainant), and that the court may grant
such preventive relief, on a balancing of the right to atfat and Article 19(1)(a) rights,
bearing in mind the above mentioned principles of necessity and proportionality and keeping
in mind that such orders of postponement should be for short duration and should be applied
only in cases of real and substahtisk of prejudice to the proper administration of justice or

to the fairness of trial. Such neutralizing device (balancing test) would not be an unreasonable

restriction and on the contrary would fall within the proper constitutional framework. etc.

So,you get a protection only if you come, so what will happen if a person comes, his name is
not disclosed but he knows that person knows that he is going to be the target, he comes. then
what will be the idea in the md of the Court, yes yes he knows, hs ha involvement. So,

he has come in advance. Because of the Supreme Court Judgment he has come in advance,
because the police must have been behind him. But he he comes the question will be , your
name is not there in the records. You are not accusedatofipatory bail, you are not accused

of, why are you coming to the Court? So, may be you are guilty. Whether you are guilty or not

only you know. So, there agaithere is a prejudice playing. So, for the time being we'll
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conclude that we are victims pfejudice, bias we are confining to media. Not the Supreme
Court or the High Court we ourselves are influenced. But have you done anything to prevent
being influenced? Have you done anything to prevent your self from being influenced? That is
what every bdy does. Supreme Court and High Courts have done it. No see what | am saying
is that is what you believe. But | can tell you instance where, instances where, various instances
where even on facts you differ. Because ofthe media. One example | will saly,halppened

in Kerala, and the incident happened at a particular place. Say it happened in "A"as per the
records. But media reported it happened in "B". 12 judges said it happened in "B"only 1 said it
happened in "A". Why this happened all the 12 judgesdaots ? No | wouldn't say that. They

are all honest, very able, very efficient, persons who can express. Equally competent, equally
ability wisehonestywiseintegrity wise they are all equal. All the 13 judges are equal, but why
they have gone wrongstating the place of occurrence is "B"? because they have watched the
TV, they have read the media so it is already in their mind. Their wives also would be
discussing oh! its very unfortunate it happened there. wives! friendseverybody will be
discussingso yes let the case come. So, what happens? You are carried away by the media
reports, even about the place of occurrence, place of occurrence. You go wrong, you go..and
what happened in that case 12 judges said it is it happened in B consistent wittdiae m
report. 1 judge said no, as per the records it happened in another place as per the records place
of occurrence is something else. even after this verdict another gentleman, judge decided some
issue in the same case. He again wrote it happened emBtdlking on the basis of decisions,
reported decisions. | am not here to say anything on my personal information. Records speakup,
records speakup. Why this happens? Only because of the media. So, what will you do to get
away from the media? What | amysng is this mistake is committed because of the the media
influence or the media report, not because of the judges are good for nothing. They are very
very able, very efficient, equally trained, equally meritorious and they are having the equal
capacityto express. they go wrong why? they go wrong why? that was the question in my mind
as an infant judge. When | became a judge after 6 months | started getting very very upset.
Why this is happeningl?know Justice A islustice B is also so strong, theyfek, they differ

in their judgment Why®heir legal knowledge is equal, honesty is unquestionable as far as both
is concerned. But why they go wrong? why they differ? What is the correct position? how do
you know, so its actually upset me. i was huntmgan answer. | walked here and there asked

so many persons | did not get an answer which satisfied my personal mind, but then I identified
it is because of the bias. It is because of the bias. Some preconceived notion is embedded in

you mind so stronglyhiat you cannot get out of it. you cannot get out of it, that is why | said
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that example, 12 judges said that the place of occurrence 13th judge said that the place is A.
And the 14 judge again said it is B because the preconceived notion is not takeavewhay

the 13 judge who spoke on the basis of the records before Court. He is prevented from opening
the file and understanding where exactly the incident happened. Even after the 13 judgement
came. So, this preconceived notion baffles you. Not bafflasaaiually it is embedded in you

that you strongly believe this is the fact, so the challenge before a judge is you must get out of
this prejudice. unless you get out of the prejudice, no point in being a POCSO judge, no point
in being a High Court judgeo point in being a Supreme Court judge. The victim will be the
society. The victim will be the party before you, So, | would request the NJA to take up for all
the judges the identify the prejudice. Whether you are prejudiced to try to understand whether
the judges are prejudiced? How to identify the prejudice in you? because 98% of the judges
here said you do not have bias, try to help you to identify if it can be done within such a short
period if you have given a training it will be easier for you #ah identify the prejudice then

find out what are the methods to eliminate bias. Eliminate bias in you, if you eliminate bias
you will not be scared of what the Supreme Court says what the neighbors says what the media
will Say. you are very happy becaus®u are out of prejudice, you have given the verdict in

accordance to the case records.
Justice Hema: Now the next Obligation of Reporting of Cases of Child Abuse

Justice Gita Mittal: See the next 2 sessions actually can be put together. So, we @an take
break, | think, ther's another break? We can have a discussion see these are the problem areas.

You need to look at Section 19

of the POCSO, which provides for mandatory reporting. You know because of want of time |
actually had some very good preseiotat of some of the export to spoken on this, during our

training but | have only abbreviated from their presentations and the interviews few couple of
slides as to what is the difficulty is. You know Section 19 of POCSO if you see is a provision

which haghe legislature has brought in kindly look at that:

it is to encourage reporting of offences and it is it contains a non obstante clause
notwithstanding anything contained in the Code of Criminal Procedure there are two Section
19 and 20 which are unique this Act.

Any person including the child who has apprehension that an offense under this Act is likely
to be committed or has knowledge that such an offense, has been committed he shall provide

such information to: | have set it out to whom:
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(a) the spcial Juvenile police unit or
(b) the local police
and who is to give this information?
A apprehends that an offence under this A
A has knowledge that such an offence has

A comes acr b s isacovgred imaSecdon RCaas Obligation wiedia

studio and photographic facilities to report cases), wherein you come across any
material or object which is sexually exploitative of the child (including pornographic,
sexuallyrelated or making azene representation of a child or children) through the
use of any medium. Now the punishment for non reporting has been prescribed as 6
months.

The provision looks very innocuous it looks as if it's very protective of the child. Now let's see
what is thampact of this. just they are the most worried, just see the "Professional dilemmas"
Now here is a Questions: A mother took her daughter (19 years old) to the psychiatrist as the

daughter was having trouble concentrating on her studies

A The psychiatristtsmbled on her sexual abuse when she was 17 years old.

A Should the psychiatrist report?
A What would be the appropriate order if he is being prosecuted fereponting?

should the psychiatrist report? and what would be the appropriate order If he's been
prosecuted for non reporting? | wasn't there yesterday what was your conclusion?
Participant: Actually she was badly trying to take refuge under the oath and our
people were trying to say the the Oaths and every thing under the earth is over turned
by thisPOCSO Act.

Justice Gita Mittal: No, but yousee this is an enactment looking at best interest of the child.

Participant: She is under oath not to disclose the personal details collected. But she is not under
oath to report a crime. That is what we argued.

Justice Gita Mittal: no but you look at larger interest of the community. nowlets look at

the...sorry?

Participant: First she must report, then she has to take defense, if she is prosecuted.
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Justice Gita Mittal:No but what about violation of the child andgzy? and there'll be several

other repercussions, a police case is registered. Now see, the next slide, just look at this:
Aa close relative
Aa teacher, in a school situation

Aa mediator, a mediation what about the confidentiality attached toisheetds to be

discussed actually you know
A a family court , a child reports insets
Acivil court (say, in a maintenance suit) or
Acriminal court (say, in a S.125 Cr.PC action or a trial u/s 498A IPC)
(loud cross talks not cldgraudible)

Justice Gita Mittal: No but this is a non obstante clause, notwithstanding anything, tha's again

in respect of Code of Criminal Procedure

Participant: Privileged communication, privileged communication we'll not stop from
reporting why becaus&hen an offence is committed when it comes to the knowledge of that

particular advocate who is claiming privileged communication is supposed to report.
Justice Gita Mittal: Also thatodos a general e

Partiagpant: And further, further | find nothing wrong in this provision, why because the
Spercial court is also entrusted with the job of securing the interest of the child, by the
nondisclosure and all these clauses are there. In that case interest ofithélldie protected

even after reporting. even if the case comes to the Court, Special Court then the interest of the
child will be protected by the Court, in cases, nothing wrong, in reporting.

Justice Hema: But the question Madam puts is whether theerafilt is protected by this?
Participant: Yes! the psychiatrist is supposed to report it.

Justice Gita Mittal: The Act says, apprehends, it doesn't says a mother believes or she is
litigating with her husband for various reasons, she is she believdedgks a complain aaa

believes that he may indulge in a
Participant: Apprehension is a qualitative term.

Justice Gita Mittal: No No just a min, just a min., the result is she report she brings it to the
notice of the judge the judge makes a mandatorgrte@m criminal prosecution stars POCSO

envisages a prosecution, what will be the what will be the state of the father child
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Participant: No a simple reporting may not go to trial. it may after inquiry it mmay be found
fraud. But to be false.

Justice Gia: Alright so you advocate that punishment, that criminals is more important than

any other interest.
Justice Hema: Do you think that...cacophony not audible

Participant: there is a connected issue mam, the privacy, right of privacy of the child victim
ard her family, so again a question would arrise whether before reporting the child victim or
her parents had to be taken to confidence, because they may not like it. yesterday we had a case
history where a siblings it was a elder sibling sexually explottiegyounger sibling accused

is a minor, victim is a minor, family had just gone to psychiatrist to have some corrective
measures done, behavioral they never wanted to report it. Lets say a this doctor aaaa makes a
mandatory report without consulting theother under the mandate of Section 19. what will

happen? are we doing good to the child and the family?

Justice Hema: Madam is also asking the same question? Madam is also asking the same
guestion to you? Is it not futile? But think in the opposite dioacilso, because it is laid down

in the provisions after much elaborate thinking by the legislature, and we are bound by law, we
are only implementing law not legislating, so what is the object ?are we go are to follow this

that is is a challenging for us

Justice Gita Mittal: This is a , what we are lokking at is we are combinig the Session into the
two these are the problem areas of the Act. were actually the legislature needs to-takk a re

at these provisions. So, you know, as of now, Doctors agpdhplbgists are extremely
perturbed about this . Now look at this:we have only stopped at psychologists. 17 year old girl
has a boyfriend who is less than 18 as well, children are experimenting you know upto the age
of 25- 26 they sexually active and tlggrl gets pregnant you know, or not believe she is
pregnant goes to a medical doctor reveals her sexual activity. Now there are 2 minors, 2
under 18 an by virtue of this provision she's not pregnant. Now it turns out she's not pregnant,
but has been zaally active so therefore under POCSO somebody has committed an offense
thereis been a sexual offence and under Section 19 the doctor is bound by themandatory,
whereas neither the girl, nor the family wants this to be revealed. So, you are bringing in to
public space what may be very private action. Now add to that suppose the girl has some
infection which is needed to be treated and she goes for treatment and because of the

requirement of the treatment, she is compelled, a child is compelled to dselose activity
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and the family doesnot want it the girl does not want it to be revealed, the doctor is compelled,
so the child may avoid medical treatment because of Section 19. So at the end of the day in
whoes interest does this mandatory reporting woikt? is something we have to work that as

it is. You have no choice nor do these people have any choice. but what about mediation?
People will not take recourse to a judge in a matrimonial proceedings you know. So, even an

apprehension has been madeodatorily re portable and this needs to to be looked at.
just a min, just a min, mam please use the microphone.
Participant: You have any person including the child, can you prosecute that any person?

Justice Gita Mittal: The statute does not providesamydefinition, its absolute, any person
who has the knowledge, who has apprehension and has knowledge is likely to be or has

knowledge.

Justice Hema: This also can be thought about because the object of the Act is to protect the
interest of a child. so,daling a word or expression, without destroying the object of the
provision or the Act, is permissible but you can think about in that line also. we are now only
attacking the provisions but try to find out some other color to that. how solution to that. Ho

we can protect the object of the legislature, you do not know, you have to think about it.

Justice Gita Mittal: But the expression any person is qualified with "who has apprehension” or
who has knowledge, so it is therefore its difficult to read thetstatords of the statute, in the
manner you are suggesting, of course you will interpret keeping in view the object of the statute,

the spirit intent and object of the statute.
Justice Hema: This is not the final word, this is not the final word.
Participants speak over and not clearly audible.

Justice Hema: Yes the question is who is that person? the discussion is who is that person? Is

it the doctor, is it a the mediation person?

Participant: Madam we can take the example of a doctor, suppose a gisl twoandoctor for
treatment and during treatment the doctor finds that she has been sexually abused. If the Doctor,
treating an MLC reports the matter what is the predicament for the psychologists and other

persons in reporting the matter?
Justice Gita Mial: MLC is when the child has reported an offence, we are talking of treatment.

Participant: If she directly comes to the hospital for treatment treatment and during her physical

examination it comes to the knowledge of the doctor that she has beeatesibpe...
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Justice Gita Mittal: That 6s what are the di

which is reporting medico legal cases the consequences | have to follow.

Justice Hema: Supposingin 313 examination this accused accused reveal Something

Something, deliberately or unintentionally is reporting, is the Court bound to report?

Justice Gita: Section is very absolute, it is very clear, it says any person, including the child,

Participant: that is why | am asking if any person is influendmegright of a particular child
and family why not a doctor Dr have to report.

Justice Gita Mittal: that's what we are pointing out is not what the law says it says this but

there are other areas where they have difficulty and that's what's being painted o

Participant: lordship section 21 punishment for failure to report or record a case, any person
who fails to report the commission of an offence under subsection 1 of section 19 or Section

20. when any person include psychologist and doctor also.

Justic e Gita Mittal: Thatds exactly what we are
| had not seen this amendment the Section 42 A has an overriding effect and it clarifies that in
case of inconsistency POCSO will be prevailing. let me sharea@ngdrappen to be attending

the working of POCSO program on the working of POSCO and how it was impacting and
whether it was working out successfully, wherein a social worker from the government was
present and they pointed out that you must hear thighihag government is running a helpline

24 hour helpline wherein anybody can ring up and discuss the problems, and how how people
children bring up helpline at odd times of the day and tell this helpline about all the problems
that they are having withdyfriend with parents, with teachers with friends and this social
worker of the government said they didn't know what to do? because the helpline was
advertised saying its a confidential facility available to all children under stress wherein all
these POGO offences were being revealed So see saved their negotiated with the SHO of the
local police station and they had a system by simply used to send an email complaint so that
they were technically complying with section 19 on the understanding with tice okt no

cases would be registered and no enquiries will be done. But its a very very difficult situation
which needs very serious thought and application and somehow we have to find an answer to
the section 19. another instance and inconsistencyosa we we report the matter later on

the victim and the parents are not willing to come to the court or to any forum and denies what

we have reported. And we are liable for prosecution for giving a false report.
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Justice Gita Mittal: "So we have agreeminl think there's no answer to the difficulty that 19

and 20 which puts a responsibility on the media and mandatory reporting on media 23 this is
media Studio photography can create problem. There is another departure from the general
principle of crimiral law that an accused is believed innocent in Proven guilty. this presumption

of culpability under section 3,5,7 and 9 this is one more problem area which | have noted and
| think they all seem to be agreeing section 29 mandates the special courteshatigthat

such yes yes. Then section 30 is another one requires culpable mental state courts shall presume
such mental state and explanations define culpable mental state as including intention motive
knowledge of fact and belief in or reason to believia@. Then we come to what is the
punishment for false complaint or false false information by a child under 16 child about 17
and for other one year imprisonment or fine. this may discourage reporting it can have a adverse
effect of discouraging reportin | have a few, no no the burden to prove otherwise on the
defense will be on the defense that's all Section 30. Just look at the situations: the boy both the
boy the girl are believe below 18 years of age they've entered into sexual activity willingly
consent in courts are the victims required to be referred to the CWC? Are they to be treated as

juveniles and produced before the JJB?

now there's no consent so how would you and your court room if such children, such an offence
was brought before you homould you treat a boy and how would you see the girl? or would
you treat them identically? Similar problem was raised yesterday.

Justice Gita Mittal: what was your answer?
Participant: we have to convict though we did not want to.

Justice Gita Mittal: Noboth can be treated as victims. Both can be treated as victims. POCSO

is gender neutral both are victims of society bias prejudice we have not treated them educated
them otherwise or in any case they are expe
Welfare Committee?

Justice Gita Mittal: If the school teacher comes and tells that both the boy and the girl are
involved in asexual activity? or the parents have approached the counsellor, please help these
children they are in they are less than 18 anyg #re only 13, 12 and they are indulging in
sexual activity? So, who will be the Juvenile and who will be the victim? Please one by one its

not fair, yes please?

Participant: mam if the sexual act is a forceful act on the part of one of them,
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Justice GitaMittal: Sir would you please use the mic if you have something to say please!
Instead of conversing with her please share your thoughts with us.

Participant: If boy and girl both are victims and both are also offenders because, then in that
case they arthe juveniles in conflict in need of care and protection and in my view they should
be referred to CWC.

Justice Gita Mittal: Its the the child in need of care and protection goes to CWC thank you yes
boss

Participants: mam both shall be referred to thBaklrd because both are the violation ofthe
Act. Why?

..... both have broken the law so they both are offenders

Justice Gita Mittal: this is what "you will take care to consideration the background fact you

may call for information you may find some welfaricer to give you a report and Yes!!

Participant: Everybody is thinking the moment the matter is reported it will go for the trial and

it will end in conviction. No not like that report the matter, let the investigating officer or CWC

or a special polie Unit or whatever it is let them investigate the and come to a conclusion
whether the matter has to be whether any offence has been committed or not or whether these
children need some kind of protection or some kind of counselling or what. tjis repairt, f
report which they are going to file the police or whoever it may be investigating the matter,
they can recommend whether to send these children to home or to give counselling, or to hand

over them to the respective parents and all these thigs cionbd if

Justice Gita Mittal: we are posing these as
inquiry, dondot do an investigation we are
upon to decide will not be not ignoring the practioaditof saying don't look at the procedure

that we're not even looking at home step by step this is just situations which can happen in

society and how they must be considered that's all that's all that you tried to point out.

Participant Suppose by filing report the judge is not automatically filing charges, he is

applying is mind then why not he refers them to the concerned units for information.

Justice Gita Mittal: 1 am told that, no no we can come back to this lesson | am told that you

are running ito the tea break let's go and have your dinner break and then come back quickly.
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Session: 11:ldentifying the Nature of Challenges Faced by the
POCSO Courts

Speakers: Justice Hema K & Justice Gita Mittal

Day: 3

(Note: Since Session 10 & 11 were clubbgdh®e Resource Persons, this part continued with

the left over Session 10 and subsequently comprises on Session 11)

Justice Gita Mittal: less than 18 years of age, you have already done this? So, what was the

answer? this is for our knowledge. what did you, what conclusion did you reach?

Participant: We have a full bench judgement of Delhi High Court which spegifetalt with

aaa the issue but it was vis a vis section 376. It was a runaway marriage probably both were
about 16 years or so. It was held that it was a valid Hindu Marriage, because nobody wants to
get it annulled which option they had. So at the most# voidable but its a valid marriage.

If they are not annulled. Here it was a valid marriage but if we apply POCSO, 42 as per 42A it
will be illegal marriage and you, it says it has overriding effect on all the other laws. Does it

override the Hindu Maiage Act?
Justice Gita Mittal: No No there's a Child Marriage Restraint Act as well.

Participants: But marriage remains a valid marriage and what she's doing is performing a

matrimonial obligations. Not sexual activity, which are allowed under one enaictme

Justice Gita Mittal: No you dont need permission of law to indulge in sexual activities.
hahahaha.

Participant: No it is State staring at love relations or state prohibiting the relations.
Prof. Shrivastava: The section says any body who is belowdi8dsnot

Participant:See the end and object it says protect the children from unlawful sexual activity

once they have got married, both are restricting to marriage.
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Justice Gita: It strictly applied if would be an offence under POCSO.lts complete faiisthe
another aspect to this the exception (2) to Section 375 IPC,with says that the sexual intercourse
with the wife above 15 years is not an offence under IPC. So, this is another difficult area, it

overrides. So, POCSO overrides all of these Acts drilesde exceptions.

Justice Hema: | have also put a question whether there is any difference between rape under
Section 375 and rape under the POCSO Act??that will also help you to answer this question.
And there will not be any overriding as far as 37%a0scerned, because, because, the the
definition is totally different. Definition of 375 is totally different that the definition in Section

3. Then one thing, then the precedents in 375 are ....where a definite meaning is given to 375
which out of the co and out of the discussion | would say personally is not consistent with

the provision.But it is in the interest of women. that I'll come to that later, I'll come to that later.

Justice Gita Mittal: See the expressions used under POCSO are penetxaiassault and
aggravated penetrative, so | didn't take you through those areas presuming that you've being
doing that, so its not confined to rape as rape under the IPC, so that's where the difference is.
But these examples of sexual activity of thespes below 18 years , willing sexual activity

not compelled is covered would be covered or not be covered or how it is to actually the
problem is how it is to be dealt with by Courts before whom such who are faced with these.In
the Indian Penal Code? nosaslt, yes and its graded is graded yes yes, no nonono, you cant
define the Act, meaning you in IPC

Justice Hema: See why should you go to the provisions, you just understand as it is. The word

meaning is enough, why should you go to any detail?

Participants cross talks not clear and audible.

Participant: Madam section 2 definition clause 2(ii)

Justice Gita Mittal: These are this is the gradation of the offences under the POCSO (shows a
slide).

Just look at the right side of this slide:
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Babita (just abova8 years old) had voluntary sexual intercourse with Arun (just u/18
Years ol d). Babita became pregnant. Aruni

police.
Has Babita committed the offence of penetrative sexual offence?
Participants: Yes

Justice GitaMittal: ha ha NO, you look at the word penetration by whom, its Babita who is

pregnant, the boy is , ha haha , so you know look at the next slide:

Babita is just (16 years old) was dating Arun (17 Years old) with the knowledge of their
parents after beingngaged to be married after finishing their studies. Babita missed
her menstruation and her mother took her for check up. The doctor found her to be

pregnant. He informed the police.

Who is the offender and who is the victim? (this we have already destg/ho is the

offender and who is the victim?This we've discussed.
They should be produced before whom?
Participant: The offenders are the Parents.
Justice Gita Mittal: just a min, yes, just a min, just a min, yes yes, just use the mic,

Participant: Inthe earliear example the question was whether the penetration or not, Babita

case above.

Justice Gita Mittal: No No has Babita committed an offence?
Participant: the earlier one earlier one.

Justice Gita Mittal: The earlier one yes,

Participant: Section,Zlause (c) applies, he manipulates any part of the body of the child so

as to cause penetration.

Justice Gita Mittal: Alright Yes! So you got the answer. hahahahaha,.
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Justice Gita Mittal: then just check the slide 17.
this this is in the context of Stan 20.

A child was raped by her father. Fat her 0s

newspaper violated the law?
Participants: Yes No Yes
Justice Gita Mittal: Because you can identify the child. very good. Slide 19

Sarita was 17 years old, waavelling from Rishikesh to Delhi alone. She befriended, Suresh
and Karan, two boys her age (that is 17) on the bus who were also going to Delhi. Their bus
failed midway and all passengers had to find accommodation for overnight stay. These three
could ind only one room with difficulty. They decided to share the room as the boys said that
Sarita can sleep on the cot and they will sleep on the couches. Atighigd Karan put his

fingers in her vagina and Suresh had sexual intercourse with her with@anisent.,
So, who's the So is the any offence under POCSO committed here?
Participant: Yes both the boys have committed penetrative sexual assault.
Justice Gita Mittal: 31 we have done 36 (slide nos)

Now we come to another problem area, Section 42 of F@Q@vhich POCSO, 42 provides
alternative punishments and states that Section 42 of POCSO providing for alternative
punishment states that if any act is punishable under POCSO or under any other law, the

punishment which is greater in degree should be aadard

If a person is tried for sexual intercourse with a wife between 15 to 18 years of age, what
would be the punishment awarded to him?

Participants: POCSO Act, POCSO Act....noise, under POCSO Act.

Justice Gita Mittal: So, what happens to the Hindu Mge Act, the consent?
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Participant: ....is an offence punishable under this Act and under Section 166A 354A 354 B
and many other things 376, 376A, aaaa then notwithstanding anything contained in any law for
the time being in force, the offenders foundtgwf such offence, shall be liable to punishment

under this Act or under the IPC as provided the punishment which is greater in degree.

Justice Gita Mittal: So greater in any case is under POCSO.

Now there is another aspect of criminal sentencing jurdgamce which POCSO has not,

Participant: Madam there is one aspect, (yes) both are married, they have aright to enjoy their
life and Art 21 gives the liberty of life and personal liberty and right to live. Whether this
provision is not in contravention &frt 14 oh, Art 21 of the Constitution? But being a trial

judge ican not do like that, but as a High Court and Supreme Court my lord!

Justice Gita Mittal: You know let this be raised before us and it ill be tested you know, its
actually protecting the rightof the child. This is pursuant to the special provision to

Participant: But this child is also wife of a person, lets we cannot forget this.

Justice Gita Mittal: No the legislature considers 15 to 18 not to be competent or you know, to
be a wife, a aaa@CSO has specifically been enacted keeping in view the international
recommendation on the rights of the child. What is perceived as the best interest of the child
resulting in this Act. But this legislature, if this aspect if challenged will be consibgréde
Courts. Now, just look at this aaaa an area which POCSO doesn't really deals with is

compensation and rehabilitation.

If you look at this report at the bottom (the next slide please) this is nothing about compensation
and rehabilitation, now heavijnes are also not been imposed and compensation under 357
Cr.P.C has been seldom been considered and in any case is not commensurate with the expense

which is undergone which is required.

Now when a little child or infant a baby or a young girl is expdsegbu know, penetrative
sexual assault, the treatment required is huge and its very expensive as is evedent from this

next report these were the facts of the case:
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A five year old girl was operated (Times of India reported this 68382015) upon for tree

hours on Monday after she was mauled by a 32 year old man in a vicious sexual assault in
Gurgaon on Sunday night. ifShe was bleeding
fat her sai d. AHer anus and vaginaewgrefshae:
grandfather said." Sources said the girl might need to undergo plastic surgery because of the
extent of damage to the internal linings of her private parts. Police suspect he intended to kill

the child.

Now unless we start engaging and awagd8b7 even at an interim stage, Supreme Court has

permitted that a Bodhisattva | think | examined that,

Participant: Section 33(8)of the POCSO(said something not audible)

Justice Gita Mittal: of POCSO | am sorry sorry.

Participant: Interim compensatioartbe granted by the Act under even pre trial stage.

Justice Gita Mittal: | am sorry,then | have missed that. Section 33 subclause 8, rule 7 alright
sorry this is my mistakes but they have any knowledge of where is this vision have been

utilized? what did/ou do? mam use the mic please use the mic.

Participant: | .....asked the State Govt how much to pay the compensation to the victim under

the victim compensation fund.

| have awarded the compensation to all the victims, monetory compensation 1 la¢cke\and
directed In one case | have directed the local District Collector to construct a toilet in her house,

that was the reason for going out.

Justice Gita Mittal: thats very innovative. No what do you premise your 1 lack on, you have

get an assessmemdertaken? Suppose she needs is ten lacks? just a min please.

Participant: It has to be decided on various factors, factors are there in the Rules itself. Rules
itself there are several factors given which has to be taken into consideration. If thésinjury

that much serious when we need treatment we can award compensation accordingly.

Justice Gita Mittal; No so whats that you are doing to assess the injury assess the quantum of

compensation what exercise have you undertaken?
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that much period when we ne&@atment then we can Delhi doing to access to assess the

guantum of compensation what exersice do you undertake?

Participant: Naturally from the offence reported and from the reports from the doctors report

Justice Gita Mittal: just onemin madam, do \gmi the quantification of what is needed?

Participant: Yes we can do it.

Justice Gita Mittal: has anybody in this room undertaken? | am putting a question to you, has
anybody in this room undertaken so then putting a question to you as anybody undantake
exercise of assessing what are the expenses actually acquired or needed by the victim or 2nd
guestion has anybody out there taken an assessment of the paying capacity of an accused,

putting aside State liability. First question answer, has anybodriakeén?

Participant: Mam | have undertaken.

Justice Gita Mittal: Alright what did you do madam? Please yo u speak into the mic.

Participant: In that Case we have appointed a State brief to defend the accused. No no Madam
i have asked you a different gtiea. My question is have you undertaken, ordered an enquiry

into what are the expenses needed for the treatment? Of the victim. Yes or No for this question.

Participant: So, therefore 1st and foremost for complete justice we must 1st collect material to
ascertain what is the expense to be incurred. Now, you can undertake that exercise by taking
recourse to Section 165 of the Evidence Act as well as provisions of the Cr. P.C. asking directly
the doctor of the hospital to give you an assessment or makingegendent enquiry from a
private facilitator or yu know, delegating this task to the police. Police is already so over
burdened and may give you a sketchy job,. you can appoint anyboaynianseven to
undertake as a local commission to undertalggdii for you and get some realistic assessment

of what is needed for treatment and a rehabilitation. 2nd just justjust a min, no no interim stage
she needs money today because she cant wait for treatment the case may get decided after 10
years 2nd 2nd is not solely the obligation of the State, we are putting the entire burden on
the State you may assess the paying capacity of the accused as wel. There you may lay your
orders and proceedings to subject to challenged that | am not guilty and yetihgradied.

You may look at what can be done but the Supreme Court has in case after case saying
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mandatory Courts must undertake and take recourse to Section 357 you must undertake this
exercise on day one you must get an assessment of age and compgtnbave a slightest

of doubt on juvenile, undertake this on day one. | had occassion to consider this in the very
famous Katara Casgu know in Delhi, where there is an honour killing and all aspects of
compensation have been dealt with in the sermgnecidgment the details | think Sumit has
circulated to you. Its not my work, its really a compilation of the law of the Supreme Court and
the mandate and the manner in which you must undertake the assessment of the required
damages or compensation as wadlthe paying capacity the law that | found was that the
multiplier principle in the MACT Act has been held to be a valid application, as can be applied
for assessing paying capacity for compensation or fine you can even look at the fine that you
would asess. It should be realistic on assessing the paying capacity of the accused. So please

be liberal and take recourse to these provisions.
Participant: May | please invite your attention to Section 357 of the Cr.P.C. ....

Justice Gita Mittal: See this is &whl may telling you its not the responsibility of the State
alone. Please look at your, you have a rich litigant a rich accused before you, why should you
leave it to the tax payer alone to be providing such compensation? then the law says that the
liability is there, so 357 A this scheme is in addition to the liability and the responsibility of the
accused. the burden cant be fastened on the State alone. All States almost today with the active
intervention of NALSA has victim compensation schemes. Tige®ne Court is actively
engaging in that,what | am requesting is look beyond and engage proactively with the
responsibility of teh accused as well. And if you want the law all of it is laid down there. The
basis of which you must do it because even thisstjon, how do you assess the paying
capacity? how do you assess? suppose it is a case of you know POCSO offense and a murder,
you know the child is killed, then how is the compensation to be assessed, and all of that has
been dealt with and considerelptigh that case is related to adults but how it should be be
computed? its there in one place for you. There was no jurisprudence for this. Its scattered in

different places. We only in the Court compiled it in one place.
Next is the other problem area3sction 16:
AAbet ment of offence (S. 16)

APuni s h mereporting (8.r21) ntleink you have discussed all of this. and
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AOnus of proof (S. 31) and the presumptio

just finish a few more slides.
Then some mear questions you know which may arise:

AA young man aged 19 years old (or older)
rape at the age of 17 years. No no he is over, will you, will he be tried before a POCSO

Court?

Participant: Date of taking cognizanisedate of...no date of offence, date of crime, date of

commission of the offence shall be considered....

Justice Gita: | dont think you are right. read the Juvenile Justice Act. 'No NOthats for the age
of offence is different from which is the Court whiafil try it. Can thje Does the Juvenile

Justice Board has the jurisdiction over a 19 year old?
Participants: Yeah!
Justice Gita Mittal: Is he juvenile as defined under the JJ Act?

AA 20 year old woman is produceacevidirfore

of rape at the age of 17 years

AA 17 year old boy is produced before you
covered under POCSO?

Thats a JJB.

Justice Gita Mittal: Would the definition of child (any person) includes transgender as well. |
think this answers well. Then, Medical examination of a child you know, I'll deal with

these provisions separately. The Medical Examination has a little conflict between 164A says
and what the medical examination provision of POCSO.d4dlgust place those two

enactments side by side, buts lets look at these few questions.

AThere is an affair between 17 years ol d

sexual relations and the girl gets pregnant as a result. This we hawssdrd.
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Next we have

AMore and

mor e per sons

bet ween 16 t

experimentation. How is their sexual activity to be treated?

AAs societ

y becomes

behavor of young persons

Would holding hands by two young persons be treated as an offence under POCSO? Now it is

an offence under POCSO, you know shaking hands holding hands, sexual intent is important.

mor e

per mi ssi ve

o 18

, t her

Now these actually the statisticssomebody has colldiedet these (Statistics reveal that

O6Romeo Jul i et

So, these were the few thoughts now, if you want to see the provisions relating to medical

casesd ar e

onl vy

40% and

6 0%

examination:[00:26:34]See these are the comparison of tw{3ipns, Section 27 of POCSO
Section 164 A of the Cr.P.C. and Section 89 of the IPC.

Provisions relating to Medical Examination under various Acts

POCSO Cr.P.C. I.P.C
Section 27 Medical | Section 164 A - Medical | Section 897 Act done in
Examination: examination of the victim| good faith for benefit of

(1) The medical examinatio
of a child in respeadf whom
any offence has bee
committed under this Aci
shall, notwithstanding that
First Information Report o
complaint has not bee
registered for the offence
under this Act, be conducte
in accordance with sectio
164A of the Code o

Criminal Procedre, 1973,

(2) In case the victim is a gi

of rape.i (1) Where, during
the stage when an offence
committing rape or attemy
to commit rape is unde
investigation, it is propose
to get the person of th
woman with whom rape i
alleged or attepted to have
been committed 0
attempted, examined by
medical such

by

expert,

examination shall

conducted by a registers

child or insane person, by,
or by consent of guardian.

Nothing which is done ir
good faith for the benefit of
person under twelve years
age, or of unsound mind,
or by consent, either expre
or implied, of the guardian ¢
other person having lawfy
of that person, is an offeng
by reason of any harm whig
it may cause, or be intendg¢

by the charge doer to cau
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child,

examination

medica
shall b

conducted by a woma

the

doctor. ( t doesn
any exception heje

(3) The medical examinatio
shall be conducted in th
presence of the parent of t
child or any othemperson in
whom the child reposes tru
or confidence.

(4) Where, in case the pareg
of the child or other perso
referred to in susection (3)
cannot be present, for af
reason, during the medic
examination of the child, th
medical examination shalkl
conducted in the presence
a woman nominated by th
head the
institution.

( Now the difficulty is that i

of medics

subsection 1 the girl chil
can be examined only by
women doctor, though it als
says it shall be carried out i

accordance with 164A

medical practitione

employed in a hospital run K

the Government or a loci :

authority and in the absen

of a such a practitionehy

any other reqistered medic

practitioner, with the consel

of such woman or of a persq

competent to give sud

consent on her behalfThis
iIs missing in 27 of POCSQ

Informed consent should

have been thenand such
woman shall be sent to su
registeed medical
practitioner within twenty
four hours from the time @
receiving the informatior
relating to the commission (
such offence.

(2) The registered medic
practitioner, to whom suc
woman is sent shall, withot
examine her

delay, ar

prepare a repb of his
giving  the

particulars,

examination
following

namely:

(I) the name and address
the woman and of the pers

by whom she was brought;

or be known by the doer to [

likely to cause to that persq

ProvisosProvided

First: - That this exceptior

shall not extend to th
intentional causing of deat
or to the attempting to caus

death;

That
exception shall not extend

Secondly: - this
the doing of anything whic
the person doing it knows 1
be likely to cause deatlior
any purpose other than tf
preventing of death g
grievous hurt, or the curin
of any grievous disease

infirmity;

Thirdly: - That this exceptior

shall not extend to th

voluntary causing 0

grievous hurt, or to th
attempting to cause grievo
hurt, unless it be for th
purpose of preventing dea

of grievous hurt, or th¢

curing of any grievous
disease of infirmity
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(I1) the age of the woman,;

of
th
person of the woman fg
DNA profiling;

() the

material

description

taken from

(IV) marks of injury, if any,

on the person of the womatr

(V) general mental conditio

of the woman; and

(V) other material
particulars in reasonab
detail.

(3) The report shall stat
precisely the reasons for eq

conclusion arrived at.

(4) The
specifically record that th

reoort  shall
consent of the woman or

the person competent to gi
such consent on her behalf
such examination had bes

obtained.

(5) The exact time o

commencement an
completion of the
examination shall also b

noted in tle report.

(6) The registered medic

withou

practitioner shall,

That

exception shall not extend

Fourthly= this
the abetment of any offenc
to the committing of which

offence it would not exnd.

Section 92. Act done in
good faith for benefit of a
person without corsent.
Nothing is an offence b
reason of any harm which
may cause to a person f
whose benefit it is done i
good faith, even without tha
personods CoOT
circumstancs are such that
is impossible for that persg
to signify consent, or if thg
person is incapable of givin
consent, and has no guardi
or other person in lawfy
charge of him from whom |
IS possible to obtain conse
in time for the thing to bg
done wth benefit:
Proviso® Provided
(First)d That this exceptior
shall not extend to th
intentional causing of deat
or the attempting to caug

death;
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delay forward the report t
the investigation officer wh
to the

shall forward it

Magistrate referred to i
section 173 as part of th
documents referred to |
clause (a) of sukection (5)

of that section.

(7) Nothing in this sectior

shall be construed &
rendering lawful any
examination  without th¢

consent of the woman or

any person competent to gi

such consent on her behalf

Explanation. 7 For the
purposes of this sectio
Aexamionat i ong
Airegistered
practitioner
same meanings as in secti

53

Section 357Ci Treatment

of victims -

All  hospitals, public or
private, whether run by th
Central Government, th
State Government, locq

bodies or any other perso
shall immediately, provide
the

firstaid or medica

(Secondly)d That this
exception shall not extend
the doing of anything whic
the person doing it knows 1
be likely to cause death, fq
any purpose other than tf
preventing of death ¢
grievous hurt, or the curin
of any grievous disease

infirmity;

(Thirdly) -6 That
exception shall not extend

this

the voluntary causing of hur,
or to the attempting to caus
hurt, for any purpose othg
than the preventing of dea
or hurt;

(Fourthly)d That

exception shall not extend

this

the abetment of any offenc
to the committing of which
offence it would not exteng
lllustrations

(@)Z is thrown from his
horse, and is insensible. A,
surgeon, finds that Z requirg
to be trepanned. A, n(
ng Z06
faith,

I nt endi
good
performs the trepan before
his
judging for himself. A has

recovers power @

commited no offence.
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treatment, free of cost, to t

victims of any offence
covered under section 326
376, 376A, 376B, 376C
376D or section 376E of th
Indian Penal Code, and sh
the

immediately inform

police of such incidnt.

(b) Z is carried off by a tigern
A fires at the tiger knowing i
to be likely that the shot mg
kill Z, but not intending tg
kill Z, and in good faith
ng Z0

ball gives Z a mortal wouh

i ntendi

A has committed no offenc
(c) A, a surgeon, sees a ch
suffer an accident which

likely to prove fatal unless a
operation be immediatel
performed. There is no tim
apply
guardian. A performs thg

to to
operation in spite of th

entreaties of the chilg
intending, in good faith, th
chi

committed no offence.

| doés ben
(d) A is in a house which i
on fire, with Z, a chil.
People below hold out

blanket. A drops the chil
from the houséop, knowing
it to be likely that the fal
may Kill the child, but no
intending to kill the child
and intending, in good faith
t he c hi
even if the child is killed by

| dobs

the fall, A has committed n

offence. Explanatio®.
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Mere pecuniary benefit is n(
benefit within the meanin
of sections 88, 89 and 92.

See these are the comparison of the 3 provisions, Section 27 of POCSO Section 164 A of the
Cr.P.C. and Section 89 tife IPC

POCSO, S not ready and willing for medical examination for medical examination guidelines
regarding that back inside the Government of India has notified them a person competent to
give consent Garden dealt with child is Indian Institution andnsifze all the child is an
institution who is the capacity to give that's why 27 has been taken over the age of consent
away from the requirement of Americaection 27 is restrictive in the sense that it is mandatory
that the girl child shall be conducted ®dyvomen, compliance with 164A, presence of a parent.
Cr.P.C. does not mandate that the girl child or a women has to be examined by a women doctor
it permits a registered examinamactitioner, and informed consentnmndatory otherwise
illegal.

Now, Setion 41 of POCSO Mandates consent? | don't know how i missed it? So, they have
worded it with such a backhanded exceptiblo they said it wont be na offence if carried out

with a consent, but under Section 164A its such a valuable requirement, thaugbgive
consent otherwise now 41 is it really doesn't covers the requirement of giving mandatory
consent. 164A mandates, it says it wont be an offence if there's an informed consent. How do
you synchronize the requirement of consent under Section 16%Aheiway 41 is worded?
Participant: The provisions of section 313 shall not apply in case of medical examination or
medical treatment of a child when such medical examination or medical treatment is
undertaken with consent of her parents or guardian., Make consent is not taken the doctor

will be prosecuted under any of these provisions?

Justice Gita Mittal: No NoNo please read Section 27, Please come back to 27. "SHALL" I'll

read the opening words which | didn't read out to you: Medical examiraitechild:

The medical examination of a child in respect of whom any offence has been committed under
this Act, shall, notwithstanding that a First Information Report or complaint has not been

registered for the offences under this Act, be conducted.
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So41 doesnot cover 27, the areas which are covered are totally differebuButhat | am

just pointing out is there is a marked difference between 27 and 164A. 27 restricts medical
examination ofa girl child it has to be by a women practisioner womentatr and the
requirement of it is mandatory it where ever a child is involved in a apocso offence is a victim

it has , medical examination has to, cannot be avoided on the ground that there was no consent.
These are two very valuable exceptions to 164&eaation 27 of POCSO. So this is what |

wanted to highlight and point out to you.
And then the issue of sexual harassment was pointed out subsection 2 of Section 2 it says:

Words not and send used in POCSO an dare not defined but are defined in IRCP&ndoC

but not defined but not defined in IPC and CRPC here shall have the meaning assigned to them
in IPC and CRPCNow the 1st schedule dirst schedule of the CrPC Part 2, it provides the
offence is punishable with imprisonment of less than 3 yaawsath fine only offence would

be non cognizable and bailable. Now you look at Section 12 of POCSO which provides
punishment for sexual harassment of a child. Thmishment is imprisonment or fine or
description for a term which makes 10 to 3 yearssiadl also be liable to fine.

Therefor Section 21 read with first schedule of CrPC and sub section 2 of section 2 is non
cognizable and non bailable, this is your pointing out? Sexual harassment? your friend sitting

next to you.

You started out with sexubarassment?

Participant: It is regarding reporting

Justice gita Mittal: Oh! otherwise offences under this attachment are cognizable and non
bailable So this is added to harmonize Part 2 of the CrPC with this section 12

Participant: | have a query regarg medical examination

Justice Gita Mittal: Yeah!

Participant: It is the consent of the parents of the girl child and not the consent of the child
herself.

Justice Gita Mittal: No yes the

ParticipanT: If the parents are ready for the medical exammafithe girl child and the and

child is not willing for internal examination, what should be the course of action?

Justice Gita Mittal: Under 27you have no option the medical examination shall

notwithstanding has become and carried out
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Participant: Ifshe is not ready and willing for her medical examinatyat she is to be forced

for the medical examination.

Justice Gita Mittal: this is what you will aaa

Participants: There are DHR guidelines regarding that and then if she refuses tompeat

for medical examination it matter has to be reported back.

Participant: But as per the Act it is the consent of the guardian.

Justice Gita Mittal: Now there are extensive guodelines on medical examination in fact the
Govt of India has notified them but

Not audible......

Participant: In that senseeasonable force can be used or not?

Justice Gita Mittal: Se this is the same issue has arisen whether ymadatoryly draw
samples fothe purpose of a blood sample for DNA testing

Participant: that is inase of the accused not in the case of the victim. She herself is the victim.
Justice Gita Mittal: You know there is a variation in the jurisprudence and for aaa in a paternity
action | had read that you can't mandatoryly draw blddd. Tiwari's casebut the division
bench said if you caforcibly evict somebody froma house, what's wrong in drawibtpod

ha hahaSo, mydecisionwas overrule and unfortunately the man married hisrtb#ner of the

child. The division bench attained finality so the thera judgment in this country which says
you can forcibly draw blood even in a paternity action so | had held that aaaits a DNA is not
an absolute test, 99.93% chance of accuracy but then there is a .07% of secondly its a huge
intervention intrusion on theersons physical body, so which is Constitutionally not
permissible. Its a Human Right violation and several other areas you can't compel.

Participants/oice hecklingand cross talks not in context and not comprehensible.....
| think Justice Hema wouldde to comment on th€ulpability and Presumption: [00:40:49]

Justice Hema: So, sees we are in the at the fag end of the Session. we have been discussing
several provisions, several provisions under the Act, the scope and several other matters, and
all of you know so many things about it., but the question is, What is the main function of the
judge under the Act? What is the main function of the Special judge under the Act? what are
you expected to do, under the Act?What is the main, main function of the?uts a very

simple question, don't contemplate your mind, don't put the presidential knowledge, nothing,

very simple, what are you expected to do?

Participant: give protection to child, from sexual harassment etc.
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Justice Hema: how protect a child? ilwirite the answers, | will write the answers please.
(writes the answers on the laptop projected on the screen). Protect the child, one min, one min,
one min, please, one min, | want to know everything from you. sorry your function is to protect
the chid. Adjudicate with compassion. Recording evidence, yes. Sorry, please read the

guestion again, main function.

Participant: THE ENTIRE EXERCISE IS TO SAFEGUARD THE INTEREST OF THE
CHILD.

Justice Hema: interest of the child, See I'll give you a clue, therdy one function. There is

only one junction.
p: protecting the child.

Justice Hema: protecting the child? | am again telling you there is only one function. To DO
JUSTICE. | i would again say to do justice you'll have to go through all the pomgsi

understand it interpret, so many things.

Participant: Provide the child friendly atmosphere in the Court so that the child can tell each

and every thing before the judge.

Justice Hema: Alright, So, that's the only thing, as a judge you will seg tisthim. that's the

only thing the main function. very simple, very simple, see its not a complicated question, it is
not to trap you. Somebody will say, that | trapped you. In the earlier session. While getting
some answers from you | trapped you aral idantified the prejudice in you. Not to trap you.

This you must know, what is your main function, not only as a Special Judge, but as a judge
in every case.Compassion, Justice , do Justice impart justice but you are imparting justice by
doing what? Listning, listening to the evidence, then see whether the medical report is filed,
whether the provisions are complied with? is it? Only one function, for any judge only one

function.
Participant: Create the trust in the mind of the child that.

Justice HemaCreate, create an impact in the society as a whole. Leave it, leave it, there is only

one.
Participant: Ascertain the truth, to appreciate the evidence called.

Justice Hema: Ascertain the truth?, appreciate the evidence, So by simply appreciating the

evidence you are doing the function?

Participant: To apply the proper law, proper provisions of law.
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Another participant: Kindly tell us.

Justice HemaJUDGING, JUDGINGmeans whether this is correct or this is correct? it is

judge, then?
Participant: Prper application of law.

Justice Hema: Proper application, so if one provision is there you apply one particular provision

and that is enough?
Participant: According to the context.

Justice Hema: I'll give you the answer because it is too late. To makeisonden a
caseWhether this person is guilty or not?

Is it not? yes, so decision making is the main function of a judge, not only under this Act any
other Act. Any other provision. Make a decision. If its a Civil Court, make a decision. If its a
Writ Court, make a decision. If its a High Court make a decision. As a POCSO judge make a
decision.That is the main function, so many things have been discussed, without knowing how,
which is the most important provision or provisions of the Act which you §onkare bound

to know throughly for making or taking a decision in the case. Which according to in the main
provision under the POCSO Act, which you are bound to know throughly for taking or making

a the main decision, which is it? come out with allghavisions 3, 4 5, 6, 7.
Participants starts responding adhoc.

Justice Hema: chain, change, child, ok child, meaning of the word child. So if you know what
a child means you can take a decision? the most important, not the main, the most important?
thereis only, | am again telling you there is a most important provision. Most important. You

please come up please come up.
Participant says something which is not audible.

Justice HemaPRESUMPTIONSO, see Section 29 says, Let us see whether it can help? It says
29: Section 29 says:

Section 29 Presumption as to certain offences: Where a person is prosecuted for committing
or abetting or attempting to commit any ofterunder sections 3, 5, 7 and section 9 of this Act,
the Special Court shall presume, that such person has committed or abetted or attempted to

commit the offence, as the case may be unless the contrary is proved.

So, to make a decision, whether a persoguilty of the alleged offence? what you have to do

is, you must know this provision: Presumption as to certain offences. There is a presumption.
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There is a presumption. Under the Act there is a presumption, you shall presume that he has
committed abettedattempted, ....Sowhat ever be the provision, what ever be the guilt
committed if you want to test whether he has committed that particular offence? Unless you
know, what is meant by "™Shall Presume" under the said provision? You will not be able to

take adecision. You agree? | don't want you to agree. Disagree.
Participant: We agree even if you want us to disagree.

Justice Hema: haa ha ha, If you agree then we go to the next. then there is another presumption
also under the Act. This is not there in @mce Act. This is only in the POCSO Act. Not there

in the Evidence Act. "Presumption as to Culpable Mental State" this is very important because,
both these provisions of presumptions are very important because, the question before you is
whether he hasommitted the offence? You have to make a decision. How will you make a
decision? You will find out which is the alleged offence? You have to make a decision. But
then 29 says that you shall presume he is guilty, so unless you unless you know the scope of
what is meant by "Shall Presume", you will not be able to make a decision even if you know
all other provisions under the Act. Agree? | think you are hungree? hahaha ha...you are always

agreeing so | ...there is a reason of a doubt.

So, this will lead youd lot of problems because, this provision is new and nobody has
interpreted. Superior Courts normally | do not know, Supreme Court has not interpreted |
believe? What is shall presume in this provision? has the Supreme Court interpreted?"Shall
presume" ithe POCSO Act? no not yet, alright! You are actually fortunate that no Court has
so far interpreted it, because you can read what ever you want? understand? You can write
whatever you want. Untill the Superior Court says, agrees or disagrees with yareYatout

to say something you said something?
Participant: In some other cases state aaa

Justice Hema: "Shall Presume"? what is meant by shall presume? I'll come to that. So, you
agree that the most important thing that you must know to make a decisi@age in a case
under the POCSO Act, is to understand, realize, to import the connotation of "Shall Presume"
in the two decisions, two provisions. Unless you know this member "Shall presume" you will
not be able to do what ever you call justice and saynogher things which you said in the 1st

to the 1st question. You want to do justice 1st understand what you have to do? what is your
main function? to make a decision, that you do not know, how will you make, how will you

do a justice without knowing vt is your function? function is to give a decision to the Parties.
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Make a decision in accordance with law. So, try to understand which is the most important
provision of the law which you must know to guide you to take a decision. So, this is a
provision, this is an Act which contains special provisions which will guide you to take a
decision. One provision says you shall presume that he has committed the offestese

very dangerouswould say very dangerous unlegsu know, you are bound to commit a
mistake. When a person is prosecuted it is enough he is prosecuted. Provision says, don't say
no, stick on to the provision first. your knowledge may be pregutd understand! by the
precedents and so many other things. You are saying that it is , it will not be sufficient to
prosecuted, so and so ...in that decision said this, this decision said this, keep aside for the time

being.
The only requirement is he prosecuted in a case where he is prosecuted,

Participant: Madam I'd like to raise a querry? At what stage the presumption under Section 29
has to be raised? just a min madam let me complete my question first...and the second part as

to how is to be reawiled with Section 101 Evidence Act?

Justice Hema: Yes, yes definitely | will answer. That is a very very most relevant question,
aaaa which came from one of you and | think it is you. That's the most important provision
which we require discussion threbdre. So, the question is when a person is prosecuted, so
we must know what is meant by prosecution? Sorry, no nono see the thing is it is sufficient if
he is prosecuted. Prosecution means charge is submitted. So, he is being prosecuted. So, for
the timebeing you know, for lack of time | will not discuss what is prosecuted means, its your
work, your worry, find out | will not give an answer. | will not make you give an answer, right
now. But it is enough when a person is prosecuted, for committing effenomitting etc.
offence under any offence under these provisions. Specific provisions. Special Court, you shall
presume that such person committed, then where's the question of all these provisions? You
already presume, you already presume he comniitteel has committed it, as a case you have

been.... unless the contrary is proved.

So it comes later. So, shall presume is the most important thing. In section 30 is only respect
to "Culpable Mental State"....its only confined to culpable mental stdfmhlia mental state

but there also "shall presume” is the word used.

"Shall presume" is this expression interpreted in any important decisions? shall presume? What
is it? Sher Singh He is guilty of giving you that materiadher SinghSher Singlyou have
gone through the materiaBher Singlv. State of ? | would safat should not apply to any of
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the provisions under this Act. What is your answer? Will you agree? | wouldSissr
Singhshall not apply to, apply to the shall presume, the expresion shall presume in POCSO
Act. Sher Singhs a decision which is givealong with the material | would emphatically say,

| would emphatically say that the principles laid downSiner Singhits a very important
decision which is being upheld, it has been accepted by a 3 judge bench of the Supreme Court,it
shall not applylt will not apply. If it applies finished you can keep quite. It shall not apply

why? That is why | put some certain questions,. Why i would say it shall not apply, any idea?
Yes! Questions: (It will help you to answer):

Do you think, there is any differnc e bet ween t he expression fAsh

29 and 30 of the Act as against the same expression in Section 113B (dowry death)?

Sher Singlinterprets "Shall presume” and various other things under Section 113B. | say there
is a striking diference between "Shall presume" in section 29 & 30 as against 113B. Can you

identify? Can you please any one of you? can answer.

Participant: My lord, Section 4 of Evidence Act also provides presumption. "Shall presume”,
"May Presume" , "Presumption ofwa and "Presumption of fact". Section 4 of PC Act also

provide presumption of commission of offence.....(uncomprehendable voice)....

Justice Hema: that is what we are worried about. We will come to that, 1st try to understand
whether there is your, worrg if you are asked to presume ... What is the difference between

shall presume under this Act and shall presume in 113B dowry death?

All conditions precedent, see | am on the particular expression, there are condition precedent
in this Act also. If it iSf a person is prosecuted for offence under Section 3 all the ingredients
must....then the presumption shall apply that he is guilty. Participant: Prosecution has to prove

some basic ingredients of the ...

justiceHema: Yes yes, See shall presume , shedlupne willl take into will apply only after

the ingredients are there. Only if the ingredients are there shall presume will apply. But that is
not the question please, my specific question is what the difference, fundamental striking
difference is? | telyou emphatically there is a fundamental difference between the expressions

shall presume in the dowry death, case and Section 29 & 30.

Participant: A bare reading of Section 113B makes it clear. Here the word shall presume is

used in a qualified sense.

Jugice Hema: what is the qualified sense? These ingredients has to be established.
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Participant: Soon before her death, such women has been subjected by such person to cruelty

then only the presumption is to be raised.

Justice Hema: Here also the presumptiolh apply only if for example Section 3 there is a
penetration, (participant crosses: for that purpose the prosecution itself is sufficient)
Prosecution is a aaa necessary, for establishing a particular commission of offence, commission
of a particular ience.No pint in saying that | have prosecuted for an offence under Section 3.
You have to say that this person is prosecuted for commission of the various ingredients of

Section 3 or Section whatever it is. Then only a presumption will arise.

Participant where the prosecution has been defined in POCSO Act? So, 1stly you have to ....
Justice Hema: Question is not that? very sorry,...

Participants: Cacophony not at all audible clearly.

Justice Hema: That is, | am not in the scope of 101, | am on a vepycglestion, shall presume
what do you mean by that? Unless you know that you would, its difficult You will start

applying....in this., understand.
Participant: | will explain this shall presume in relation to 29 alone okay.

Justice Hema: No Nono, | wathe distinction, because there is lack of time, no point in saying

what is Section 29 saying.
Participants: Cross talks and discussions parallel.

Justice Hema: No you think about it there can be a collective thinking on this and then we meet
after lunch! cone prepared. See | tell you again | have given you already the clue, shall presume
under Section 113B not because of any other language in the Section is strikingly different

from shall presume in Section 29 & 30. Not because of any of the words use&Bin 11

Read Section 113B as against Section 29 & 30. Simple question, but unless you know this
you'll be in trouble, you'll applySher Singtand then finished. That is all you have studied.
These are all based on the precedents, you are repeating baseprendtients which you are
studying, | want an unprejudiced answer. Unprejudiced answer totally confined to the

provisions. Don't go with the prejudices | already said precedent is a prejudice is there.
lots of laughter and cross talks requesting JusticegHertell the answer.

Justice Hema: You want to know, no | want that several answers collective answers, You

wanted to do justice | am also trying to find out how you are gonna do Justice. Section 4 of
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Evidence Act is clear, so that will apply to Secti@&30 Shall presume , is it? No that is not

the answer. That is not the answer.

Sumit Bhattacharya: Ma'm | got my piece of lunch by giving that case, August gathering
honorable judges, Just one thing before we go to the lunch here in the porch we evdl hav

group photograph and then quickly then go for lunch.
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Session: 12: Presumption of Culpable Mental State and

Burden of Proof

Speakers: Justice Hema K & Justice Gita Mittal
Day: 3

Justice Hema: After a sumptuous lunch aaaa | think | must tell you Sigbdl rather than
Good After Noon. Ha haha ...All are in a drowsy mood. So, my effort is more | have to, So we

are on shall presume.

As you all were anxious did you get an answer what's the difference? No you were discussing

on.

Participant: Section 113vitlence Act the presumption shall presume regarding the offence
dowry, Section 29 the presumption is regarding the identity of the accused that is | think...Court
shall presume that he committed, that's regarding that, when the ingredients of the sffence i

prooved, sexual assualt is proved then the question who did it?...

Justice Hema: | have mentioned it very clearly, | am not on what is stated in the rest of the
provision? 113 or Section 29, the question is what is meant by shall prelsutraggfined ay

where? You said it is defined. Section 4 so that will apply to? everywhere, where ever. That is
the fundamental mistake. That is the answer. Shall presume is not applicable to anywhere you
find the expression "shall presume". Please look into the Eséd&ct. So, this is what | wanted

to tell you,whereveryou find theexpressiorishall presume" don't presume don't give that
meaning to the expression. I'll give you the, the provision Section 4 of Indian Evidence Act

provides as:

Section 4-...

"Shall pr esume"d Whenever it iglirected by this Act that the Court shall presume

a fact, it shall regard such fact as proved, unless and until it is disproved.

There is a specific meaning given in the Evidence Act for the expression "shall presume™ what

is it? Presumption
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Participant: Whenever it is directed by this Act, ttie Court shall presume a fact, it shall
regard such fact as proved, unless and until it is disproved.

Justice Hema: Where is section 4, ....Yes i'll go to the Evidence Act, Sectioiddnéss Act
Section 4, sorry, section 4 "May presume" is defined and "shall presume” is defined. "shall

presume" has a definite meaning. Go through that.

Whenever it iglirected by this Actthat the Court shall presume a fact, it shall regard

such fact aproved (This word is very important), unless and until it is disproved (that

is also very important). and there is another expression which is most important and

you tell me whether it will apply to Section 29 & 307?

You told me not apply, will not apphecause whenever is directed by this Act, so only under
the Evidence Act it is directed you shall presume, this will apply and the fact in regard to which
there is a presumption "shall presume” it will be treated as proved, understand? untill it is

disproved, but the presumption under Section 29 &30 are totally different.

But, 113B falls under Evidence Act. That's the main testing 113B falls under the Evidence Act,
so it is nothing to do with this. You are free Madam, you are free, legislature has givérey

full freedom to interpret and say what is meant by presume.

Participant: You mean to say that Evidence Act is entirely not applycable to aaa POCSO while
trying POCSO?

Justice Hema: 29 & 30 this expression "Shall presume" you should not give thiegrgigen

in the Evidence Act. You find out, that is your task. One minute, one min, one min, I'll tell you
thsi. See your main function is to give a decision, not giving justice without taking a decision,
you cannot give justice to the Party. Your maindtion is not to find out the meaning of the
definition, No, it is to decide a particular case to find whether that person is guilty or not that's
a POCSO Courts function. In doing that the most important task before you i sunder Section
29 & 30 because whout understanding about what 29 & 30 say, the main thing is you all has
to presume mandatory, you shall presume without knowing what presume is you will not be
able to take a decision. You will not be able to do justice, even if you know the entigqrev

by heart. So, no point in learning all of the provisions unless you know what is meant by "shall
presume"”. What is presume? What is presume? You are over crowded that's the problem. your
thoughts are over crowded in your brain, because you hawve leaof things in your life as a
Judicial Officer when you reach the POCSO Court you have given so many meanings to
presume, understand?that is why | said by the precedents lot of prejudices come in your mind,
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so the first thing, which you have to getl off is bias prejudice and look at it with an
unprejudiced mind, presume, presume it is as simple as that. Don't you know what presume is?
You are bound to know, at least apply your mind and try to find out what is presume? believe?
Believe has a definiteneaning. Why you are presuming such things? It is a word, English

word. Go to the dictionary it is as simple as that, if you do not know...
Participants cross talks not audible.

Justice Hema: No, no nono, it is only under the Act, thiis word shall, esxpné'shall presume”
is defined under Evidence act only for the purpose of application to wherever that expression

appears.

Participant: Mam sorry to ...let us take 29 itself, we will not go to Evidence Act, let us take 29
itself, but theSection has to bead in whole, not in isolation, or picking up a particular, yes

yes,
Justice Hema: First you read, you read.
Participant Yes yes now I'll read, now I'll read,

Justice Hema: | am thinking of the lawyers who are arguing before you, ha hah ha..Please listen
to me then answer. the question is without knowing what presume is you will not be able to

know what it is.

what is meant by presume you are not an English person, English man or lady, you have to
understand the meaning of the word only from the dictoreand that is what the
interpretations, the precedents of interpretation says, go to the dictionaries as simple as that,

open it and find.

See in one of the cases you know, i was surprised a very tough question was dealt by several
benches, | found thatehword expression, there which required interpretation was adjourned.
Who would have not known what adjourn is? Who would have not known what adjourn is?
But | don't go by thta prejudice in mind, | know adjourn, what adjourn is. It is postponement
to someother day, is it not? But my training self trainingself imposed training drew me to the
meaning in the dictionary. There it opened a very big scenario, adjourn does not mean
postponed to another day! Because of that | could tackle that issue. So, yowwwhatd is

to read everything, deal everything with the prejudice free mind. that's very very important.

Anything and everything you take | will take only bias.

Participant: take it for granted.
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Justice Hema: See presume the meaning that is given inctiendry. Oxford dictionary is

supposed to be the best:
Yes presume: Take for granted, that something exists or that is the case.

So take it for granted that he is guilty. Take it for granted. Don't believe, that is why the the
very outset | said, whas imeant by prosecuted you think about it later, no nono see if we are
going to discuss on these things we have already exceeded the time, we will not reach
anywhere, | am only guiding you to emphasize on this difference in the expression, the meaning
in the expression 113B is an Evidence Act so the meaning given in the Evidence Act the
definition will apply only to 113 but not to POCSO Act. And then "presume" the meaning is
take for granted yes, take him for granted that he has done it, though he hasengtfhr the

time being I'll take it for granted that he has done it, that is all. That is meant by presume. May
be he has not done it, | don't know. | have no material before me to believe whether he has
done it or not. have no material before me telieve whether he has done it or not. Then the

guestion is what is the difference?

There is a definite difference between taking for granted presuming or assuming and believing.
Believing, there is a definite meaning. Believing as far as Court is condéareds a definite
meaning. You cannot mix up this "belief" with "presume" or "assume". For the time being
leave it. or if you have disagreement tell me. you are shaking your heads very often. So, the
thing is first you understand 133B any interpretatinori 13B | am sure that tf&her Singhwill

be will be brought before you. Throw it off, say it will not apply, because "shall presume" is
not defined under the Act, "shall presume" in evidence Act will not apply, because it will apply
only to the provisions in the Evidence Act3Blfalls under Evidence Act. So, thishall
presume this | mean parallel to 113® provision is brought under Evidence Act means that

is not expected to be applied to "shall presume” in Section 29 & 30.

Particiapnt: talk not audible.

Justice Hema: Yoteke it for granted what the Section says. For the time being, for the time
being is prosecutor for this all this ingredients are there, so I'll take it for granted that you are
guilty. Then come to section 20. What is section 20? Section 29 sorry. s@tiSection 29

reads:

Section 29 Presumption as to certain offenca&/here a person is prosecuted for committing

or abetting or attempting to commit any offence under sections 3, 5, 7 and section 9 of this Act,
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the Special Court shall presume, that sperson has committed or abetted or attempted to
commit the offence, as the case may be unless the coistangved

This | am underlining again, "Proved" But as far as Section 4 is concerned, he has to

"disprove". What does it mean?

That fact is already is taken as proved by virtue of language of Section 4. It is taken as proved.
What is proved? What is proved? Wismeant by proved?

Participant: Believes to fact exists.

Justice Hema: You will say it by heart, but do you know the meaning? Some people have

written to the question answer, it is to be believed untill the....so many things...existence is so
probable ad all that, meaning is given as the fact is presumed means: If they the Court believes

its existance are busy, so many things are written. that is because of the crowded thought in
you. So shall presume so the word is "contrary is proved". No nhononmrSédtays the fact

in respect of which there is a presumption stands proved. Section 4 you read Section 4.

Participant: section 4.

Section 4-...

"Shall presume".d Whenever it iglirected by this Actthat the Court shall presume

a fact, it shall regard sudhct as proved, unless and until it is disproved.

Justice Hema: See | am only pointing out these things to you , you please read and understand
it. There is definitely a different meanindyhenever it iglirected by this Actthat the Court

shall presume fact, it shall regard such fact pgved, unless and until it is disproved.

If prosecution has proved what's the point in saying accused also has to prove? No, if the
prosecution has proved then the accused has to disprove is the word used in tpecstimad"

in section 4. But section 4 Section 29 is totally differently worded. It has nothing to do with
this. What the accused has to do is "contrary is proved".

first of all you must understand what "Proved" is? What is meant by "prove"? You have being
saying so many things about prove, is it defined? Section 3 Evidence Act defines prove? You
are wrong, absolutely wrong. | will totally disagreeing until you agree. What is defined is only

prove not proved[00:17:4Mo nonono | am talking about prove.

Paticipant: What is defined is only disproved not proved.
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Justice Hema: No yes "proved" is defined | am asking you is the word "Prove" is defined
anywehere? NO. Only "proved" is defined

"Proved"-A fact is said to be proved when, after considering the nsabeore it, the
Court either believes it to exist, or considers its existence so probable that a prudent
man ought, under the circumstances of the particular case, to act upon the supposition

that it exists.

"Disproved"-A fact is said to be disproved wheafter considering the matters before
it, the Court either believes that it does not exist, or considers itexistence so
probable that a prudent man ought, under the circumstances of the particular case, to

act upon the supposition that it does exist.
"Not proved":A fact is said to be not proved when it is neither proved nor disproved.

Very interesting, very interesting, if | am given two days for for addressing you on "proved" |
will take you to some other place. "proved"and "prove".

"Proved"even if it is "prove" in Evidence Act, if the word "Prove" is referred in Evidence Act,
you can confidently say it is not defined. So, whatever meaning you feel like giving give. |
have given a meaning to that. But only when"proved" comes there is amrdi¢ you do

not know, so many persons come and argue | have, it is his burden to prove. His burden to
prove, it is his burden, it is the accused burden itis the plaintiff' s burden it is the prosecution's
burden to prove. Without knowing what prove isiy@ave been deciding cases. Without trying

to understand or at least apply you mind to find what prove is? You have been deciding cases.
Goodnight you were sleeping!

We were on the question what is meant by "prove" not "proved”. you give what ever meaning
you want, but | am only alerting you thereigsno definition for the word prove, in Evidence
Act, understand, but only for "proved". Then I'll put a very interesting question. "Prove" there
is no definition but you are under some impression, but timygeessions are all good until

some precedents have come where it is confused you.

Participant: You said that the word "prove" if a word is defined , It should be defined in all its

tenses?

Justice Hema: It is not defined Mr. judge, it is not definedithathat | am saying. "prove" is
not defined.
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Participant: That is what | am sayinf "proved" is defined it is past tense.

Justice Hema: Then then you will land in trouble, try to, if you try to understand what "prove"
is and if you are saying that "Provg'the present tense of "proved" you will be in trouble. No

no one min, another question which will make things clearer, You have heard arguments before
you that "I have proved" , "my party has proved", "plaintiff has proved" "the prosecution has
proved"from on what basis you will say he has proved it. What is the material from which?

See I'll give yopu an example. "A"stabbed "B" no nonono I'll tell y8i1 stabbed
"B" "A"stabbed "B"its a fact,"A"stabbed "B"prosecution says | have proved it, Accukse

says he has not proved it. From what material in a case you will say that this fact is proved?
Participant: Oral evidence coupled with documents.

Justice Hema: no, go through the provisidrmm which ,material you can say that the fact is
proved? No gu go through thisnow! will do one thing i will showyou somehing, ...If

the Courtbelievesexistenceof a fact omproceededn a assumption or suppositiorthat
thefactsstandgproved. So, where will you find this? Only in the judgment. Is it mdi@ther

the Court has believed "A" stabbed "B" will be seen only in the judgement. Very very

technically | am saying.
Participant: If the judgment is wrong?

Justice Hema: that is why appeathsreso it depends upon ttappellatgudges decision.

Whethe he believes it?
Participants; cross talks not audible.

Justice Hema shows somsldesto theparticipants. prepared for some other purpose but | will

barely take you through this

Before this | will take you to decision making, this is what | askedlyeguestion what ishe

main function of a judgeRecision making this is the main function of a judge. Which is the
most important function in decision making? any case? Which is the most important provision
in decision making?

Participant: Mam you areltimately proving that we dont know anything.

Justice Hema: No NoNoNoNo | am sorry, | am sorry No | am sorry No | never want to give
you such an impression, extremely sorry , | plead guilty, you can convict me.l plead guilty!

See without knowing this pwvgsion will not be able to function. I'll give you, | got an

opportunity thanks to the NJA. Some people say it is proved, disproved etc. some people say
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relevant provision of the statute, some people... | got answers for this from the Judicial Officers
in a training. All this people said it is in the preamble of the Constitution, then provisions
relating to Trial Section 151 IPC. These are all answers given by very learned judges like you.
There are steps: 1st step "Assertion” not any other word likediptgaetc, by prosecution or

...2nd stepwhether the assertions made are "proved"?Is it enough to take a decision?

Participant: You said Evidence Act will not apply in POCSO cases, so what is the point in

discussing section 101 or 102 of Evidence Actztie purpose of Section 29.

Justice Hema: It is not said that in the Evidence Act that it will not apply, | mean the POCSO
Act it will not apply, all of you answered in the positive It will not apply.It is not stated
Evidence Act will apply. So, do you &w where these expressions come from? Its a most
important question, in a decision making, so what you have to do is, if a party decides the court
to give an enactment. Yes He decides in a civil case to give a judgment, as to what as to his
legal Right. Ina prosecution has to the liability of the accused, depend on existence of fact

which he asserts he has to prové&/du know 101 only as Burden of proof, Nbhis is what

you are called upon to give a judgment. So, before giving judgement you give mlecisio
Judgement writing is only later.You think decision making is a judgement No. You make a

Decision first, then it is written in a Judgement.

Justice Hema: showed some ppt slides on certain important aspects of general understanding

of decision making etgarticularly with respect to Section 101 of the Evidence Act.

So, in deciding making a decision whether he has "Asserted"” there is a presumption in 29 & 30

which aids the prosecution,.understood? Which aids the prosecution, where your hands are
tied, adar as these facts are asserted, you'll have to draw a presumption that he has committed
an offence. But that will not amount to prove is another factor. You only presume. | wanted to

address you on "Proof".

How will you prove a fact? A fact if you readettprovision proved you will find thda

fact" can be "proved'lt does not refers to "many facts"particular fact can be proved if you

apply the provisions. The requirements under Section 3 proved are established you can take

that fact as proved. "A fécas proveesection 3.
Is guilt a fact? Is guilt "a fact"?
Participant: Several facts.

Justice Hema: Bundle of facts. then why do you say guilt can be proved? By the prosecution it

has to be proved beyond reasonable doubts. | follow, i am really iredrdes all of you said
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it is a bundle of facts, because many people say guilt is a fact. | am really impressed. Guilt is
not a fact. At leasactus reus and mensrea. actusredsslf will be cut into pieces, several
facts, so guilt is not a fact. Then wihdo you say that it has to be proved beyond
REASONABLE DOUBT?

"Fact" | need not tell you. Which is the provision which says that fact can be proved? All facts
may be proved by?

Participant: Mam "circumstantial evidence".

Justice Hema: This is not statedthe Evidence Act. It is only stated thdil"facts may be

proved by theORAL EVIDENCE " NotDOCUMENTARY EVIDENCE. If you want you
go through itSection 59you please read. All facts may be proved by oral evid&smion

59. Very simple. Documentaryiglences are all your additions, not in the provisions.

Please give an answer to this: Is there any fact which cannot be proved by "Oral

Evidence"?

All facts may be proved by oral evidence but is there any fact which cannot be proved by oral
evidence? Yedacts which cannot be proved are this: except contents of documents electronic

report.Is contents of document a f&ds contents of document a fact? unh!....All facts except

contents of document means? It is a fact. All Judicial officers present nodinns except Smit.

"X" means, Smt. "X" is a Judicial Officer. "Contents of document" is a fact. If you want | can
give a judgement on this. What is a fact? Things which is perceived by senses is a fact. this you
agree? It is a thing which merceived. So;Contents of document”, "electronic record”, on
inspection can bperceivedoy senses, on inspection by Court, it can be seen it can be read, it
can be heard, if it is audiisual, so what ever is seen heardperceivedoy senses, on
inspection of thelocument electroniecords are all contents of documents. So, what is meant

by "contents of document”, contents means what a thing contains, that's the meaning....

first you must knowvhat is a documeftDefinition is there | am leaving it for you to dmout.

So, crushed paper thrown with inscription, ths also a document. So it means what a
document contaisn, eggnature, picture, paintingyriting, etc those are its contents. Am |

confusing?
Participant: Sufficiently Ma'm...ha ha ha..

Justice HemaSo, | will stop it here. theres is a lot of things has to be stated.
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So,who crushed the paper? Who wrote in that/ who tore it? when? where? these are not

contents of document. Understand? Those are not contents of document. So, it cannot be proved

by the production of the document.o assimilate it will take time, | am sorry! iti'll take time.

those can be proved only by oral evidence and not by the contents of document.

So, "proved" has a particular meaning that is what | wanted to say. Proved hésuapa
meaning. "Proved"meansVNhen the Court believes a particular fact or presumes, assumes or
supposes, it stands proved. So, that is why | made a distinction between "presume" and
"belief".l you belive, the "Court believegkistenceof facts it stads "proved”. But that is not
intended by legislature under Section 29. Word used is "presumed"” not "proved" as stated in
Section 3So there is a distinction between saying "Proved" and "Presumed". You only take it

for granted for the time being.

"Proved yes this is only this | wanted you to know. (she explains Se@tiointhe IEA))

"Proved section 3" - A fact is said to be proved ( word is not "prove" but "Proved")when,

after considering the matters before it (what do you mean by "matters"? it campehimgs,

it can be document, it can be oral evidence, it can be a material object any thing), the Court
either believes it to exist (what do you mean by believe? go to the dictionary,... very
simple:believethere is a definite meaniniLake it as tru® (I will explain it this way: "A says

", the withess P\L says, | saw him stabbing "A" stabbing "B" with a knife, if ymlievethat,
"Believe" means accept it as true on the basis of the materials before yfactltain be said

to be "proved". So, we will you find that "the fact" is proved? Its in the judgment.Judge will
analyze and say that "therefore | believe "A" has stabbed "B" or | accept this as true, or the
prosecution is proved understand?)" (So, that is the evolution of proved) (or supésed
stabbed "B" has to be proved by the prosecution, no direct evidendedays | rushed to the
scene but | did not find theccused, but this man dying man told me "A" stabbed. So, its a
dying declaration, if you believe that "A" stabbed "B" | me¢ha PW1's evidence you can

only say what is the fact proved? if you believe-B®Wthat person has told him, but that is not

an assurance that "A" stabbed "B". But if PMs an eye witness, if you believe eye witness
then the fact that "A" stabbed "B" stds proved.But you have to go a step further

in circumstantiakvidence.)or considers its existersteprobable that a prudent man ought,

under the circumstances of the particular case, to act upon the supposition that it exists.
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So, the Sectio, eitheryou believe or you "Supposition” the word used is supposition. So, A
stabbed B you can say it stands proved only on the basis of a supposition, but that supposition

must be of a prudent man, that is what Evidence Act says. understand.
Participant: talks whout using microphone so not clearly audible.

Justice Hema: It is correc, it is correct, but it must be a supposition, it must be a supposition,

based on the standards of a prudent man.

Who is the prudent man? People say "Prudent Man" is that this, Nmuyyourself is the
prudent man. Yes you are the "prudent man". Don't search for any other person, the prudent
man is within you if you go wrong in proceeding arsupposition you are not a prudent man.

try to improve thta is all. Who is this prudent m&80, MANY QUESTIONS ARE BEING
ASKED ABOUT IT. | said what's the point in telling judges prudent man is like this follow
him. No, you yourself will be the prudent man because you alone will be able to say whether
the fact is proved. So, in a circumstantigdence it is solely on supposition. A fact is proved

only on supposition.

So, the fundamental mistake committed in law is applying Section 3 when ever you are saying
this fact is prosecution has proved beyond reasonable doubt. Prosecution has proveéd beyon
reasonable doubt is used only as a past tense of proved under Section 101. You should not give
meaning of proved in Section 3. followed No, | want to just escape from here...ha.ha.ha..l want
to just escape from here. It really it takes it must take @ fiome, what | am saying is, see on
Section 29 & 30 these Section will not constitute "believe” it doesn't say you believe. It doesn't
say it stands proved. It is only saying take it for granted for the time being that this is the

assumption.

ParticipantBut practically we are ending up with believing only, taking it for granted for time

being we believe.

Justice Hema: No No shake your | mean that type of assumption from your balieve
believe you will confuse when you are you want to take a decwsfather you believe,
whether you have to apply Section 3 proved then you will find it difficult. So, go by the

presumption.

Under 113B you take it as proved (until disproved) so the burden is heavier, here you take it
for granted that it is that persorytlthen he will say, that these ingredients are not there even

in the charge. there are so many occasions when even in the police charge sheet the ingredients
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may not be there. So, this man accused need only say he has only to say, he has only to prove

thecontrary.
Participant: Assuming that all the facts are there mam what would be the difference in..

Justice Hema: Another thing is when all facts are there, take it for granted but then you have
to, the test is whether this man has proved the contrary®hets not done it. So, you have to

test it as against the arguments made. In each case it will be different.
Participant: What is the way by which he can,

Justice Hema: You first of all try to understand what proved is .Its not a very easy task. By

showng you this aaaaa | have confused enough, so this is not the day to tell you this, go back
think about it, then you will understand. Then another thing whether you can apply the meaning
of proved in Section 29. YOu will apply the meaning whether it catyapp meaning of

Section 3.

Participant: My loard, After framing of the charge against the accused, shall we fist call the

accused that | presume that you have committed the offence now in come in defence.

Justice Hema: You have framed a charge unhhyawe framed a charge alright , the evidence

does not disclose one of the ingredients. So,

Participant: Even if even if there is no ingredient suppose one ingredient is missing and

whether....

Justice Hema; You have to take it for granted you have tomeethat he is guilty, but, then
the accused will say the accused will point it out to you that that ingredient is missing, that is

not proved.That is enough, the contra is proved by him.

Participants: Cross talks ...not audible.

Justice Hema: No evidenceed not be adduced. Evidence need not be adduced.
Participant: Not able to comprehend....

Justice Hema : No the word disproved is not used in Section 29 of the Act. Again | am saying
the word disproved is not used, disproved is used only in 113B.

Participants: Lots of cross talks and laughter...not audible.

Justice Hema: See to get an answer, you have to very seriously at least one month time has to

be spent on understanding what is proved.
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Participants: What will happen to the POCSO cases for this onéhriviain? (laughter and

lot of cacophony.)

Justice Hema: You have to, you have to go back and study for your self. ....Yes yes that is why
| am saying all the ingredients are there in your charge otherwise the charge will not lye, If the

law permits he cansk for a discharge.

Participant: That's all okay, Ma'm we all started with a ray of hope Ma'm when you said that
there's a difference between "shall presume" under 113B and 29, we started with a ray of hope
that this accused is placed on a better fodtwag the accussed under 113B. How it should be

answered now itself otherwise we will be landing in a...

Justice Hema: Certainly yes, no the problem is that then you have to understand what "proved"

is, that's the problem. You have not understanding....proatved is first of all...
Participants:Laud laughter....

Justice Hema: see by merely alleging the fact does not stand proved. The prosecution has only
alleged, the Court has only alleged, that you are guilty of this offence and these ingredients are
there from the prosecution records. Its only alleged, asserted, but you have to prove,

prosecution has to prove to make the Court believe, that this facts exists.

Participant: Ma'm one clarity mam. now | am presuming that he has done this particular things
which are alleged against him. Noe you say that it will be sufficient for the accused to prove

the contrary. How is he going to do that without adducing evidences that its not necessary....

Justice Hema: In some cases may be necessary, in most of thé oasesot be necessary.

In a rape case there will be no direct evidence how will you presume? How will you say that
this fact stands proved? aa supposition. So, it is not sufficient if you say it is,...l take it for
granted | presume that you are guilt.you have to test again whether this fact is proved, right,
understand see by presuming you are not taking for granted those facts are proved. There is a
difference between presume and proved. that is why | said you don't use the expression believe

to apply this word believe to shall presume.

Participant: But when oncethke it for granted the prosecution stands on a very better position

naa mam?

Justice Hema: however he is however he is, but don't think it is on a better footing. See, they
fail to prove they fail to lead evidence on a particular ingredient how does prosecution stand

on a better footing?They don't.
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Participant: so, that will be constituting as not proving a fact. Which is presumed by the Court

to start with.

Justice Hema: Yes not piog a fact but the accused will point it out. Yes! Presuming and

Believing are totally different.
Participant: lots of parallel questions not clearly understandable.

Justice Hema: You can presume, you can presume, you can presume him to be gulig until t
contrary is proved. Contrary is proved means it can be by many names, It can be by pointing
out the lacunae, It can be by saying that one of the ingredients has not been proved, or it can

be by leading evidence by the accused to prove a particulawfdach will be contrary to.
participants: cross talks and noise, so not reducible to writing.

Justice Hema: That is one question | put it to you. No The prosecution is not absolved from he

has to lead evidence to prove it. He is burdened to provaeatpresumption is only aaaa till
the charge is framed and the witness is phé prosecution has to prove each and every

ingredient.
Participants: Then what is the use of Section 29...loud noises not audible...

Justice Hema: Prosecution has to lead evidgmosecution has to lead evidence to prove evry
ingredient. See there are several decisions in similar provisions, Section 35 in NDPS Act,

section 35 of NDPS Act similar provision, culpable culpabl&ection 29 is cautions the

accused see yoiu are puesed to be quiltyyour burden is higher you cannot take it for granted,

you have to be alert on your foot. The burden is on you to prove contrary.

Participant: unable to compreheificom his voice.....

Justice Hema: See hereafter, when each case comes before you ymut, fiedeafter, when
each case comes before you yull get an answer, keep this in mind, presume does not mean

stands proved. Presume does not means stands proved.
Participants: Cross talks

Justice Hema: This is the main challenge before you, this mdirechallenge before you. See
there is no point in learning all the other provisions and not knowing what is the scope of this
provision in Section 29 & 30. This proved beyond reasonable doubt appears only in Section
30. that is only with respect to arpaular fact. that also I'll tell you. section 30 refers to proved

beyond reasonable doubt but that is not in respect of the offence, that is only culpable mental
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state. That is only one of the ingredients and this culpable mental state is not necessary i

several offences, several offences.

Participant: almost all the offences, yes, mam the standard of proof for anybody is the same

under section 3 (Yes) From where did this prove beyond reasonable doubt come.

Justice Hemarhatis why | say that is basedhdection 101. There you are bound to the
prosecution the person who decides to get a judgement he has to assert and prove. So, the
guestion before you is whether the person who asserts has proved, established that only means

established.

Justice Hema: 28 30 you will not conclude whether the prosecution has proved beyond
reasonable doubt no. You are only considering whether each fact is proved, the conclusion you
are not making, whether 101 conclusion you are not making, it is under 101 you are contesting
whether the prosecution has established beyond reasonable[@bii$:34]

Participant: talk about 29 yes we are doing is actually and 113 B to some extent where we
believe the prosecution by proving certain facts ve believe that thihduasened,aftethe
prosecution proves to that to that extent we call upon the accused to disprove these things? but

there we ask the accusexhly to prove only a preponderance of probability

Justice Hema: Yes but now it is proved beyond reasonable doubt the acasgedphove
beyond reasonable doubt becauseStfer Singh andanother decision by Justice NArima.
There is adecision]. That is why | am very anxious to see that you dont apply that decision to
any of Section 29 & 30....confirmed by 3 beri@fudgedench. ...yes that is what is said unless

it is changed the position ishange this is a settled position now. Two bemgtision has

been confirmed the dictum has been accepted by a 3 judges benchSiggh5vs state of
Haryanaand the other one byustice Nariman's no no the other one is not there in the material
not there is not there in the other side Justice Nariman, the citation is not there is not there there
is see the Sher Shings case in the material supplied there is an article is giveasybech

which you shall not follow even tHgéher Singh Casiéis wrong, it requires reconsideration is

the article. rashid's Article. So itis in trouble, | mean.
Participant: What was that 3 judges,...
Justice Hema: That citation | will give you.

Justi@ Gita Mittal: showcases a video film.
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We now have Vidya Reddy on the screen she is also a resource person for us. She heads Tulir
an organization for children in Tamil Nadu, who actually works with children who are victim

in POCSO cases, so these are are is a one min clip and the other is a two min clip, she
gives us some status of the working of the statute and the offences and secondly has the
experiences as to what happens when you try to get a medical examination done of the victim,

| thought ths may be useful because we don't know the ground reality what's happening on the

ground, so just a short clip | thought you would be interested in this.

Justice Gita Mittal: these are al hands down, she had several instances but | thought there
wouldn'tbe time | didn't bring the rest of her talk, what they had to say the stories are really
difficult.

Prof. Shrivastava: .....very fruitful few full also we receive some nice thought provoking ideas
and still I think everything nowand thank you mam Gitéor being here today with us. And

tomorrow we will have Justice Rohan Dalvi and Justice Hema here..... and there is an
announcement | think there is a film show at 6 p.m. in the auditorium. So you can go there well

in advance in time, what is the namelod film Mr. Sumit?

"Stanley KaDabbd' so many of you may be interested okay by 6 PM it will start and it will be

followed by a dinner.
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Session: 13: Recording of Evidence of Child

Speaker. Justice Roshan Dalvi; Justice Hema K. & Dr. Manju Mehta

Day: 4

Prof. (Dr.) Geeta Oberoi: Yes! Very good morning to all of you. Today we have with us | see
some... people are still coming, | know we have one minute but never the less, at least we can
spend one minute in introductory part. Waeve today with ubl 0 n 6 Justiee Roshan

Dalvi judge from thadBombay High Court. Shieas a wide experience in dealing with family

and children matters iner whole body of work period so she would be speaking to ydeion
experience and as you said in therning that youidn't get ..so many question that are let
unanswered | think this the time, this is the session where you can clarify all this specially with
respect to bail matters and then we dlave a... with us Dr. Manju Mehta, Dr. Manju Mehta

is a long clinical psychologprofessor at All India Institute of Medical Sciences New Delhi.
Shehas beemelping us with ouprogrammes ojuvenile justice, POCSO cases, family
matters, so this second perspective that you will get an outsider expert on perspective about
same issuethat youhave before yolVe alschaveHo n 6 b | e Hewma, foimereludde.
KeralaHigh Court and both Justice K Hema and Justice Roshan Badviactually
gonethrough [00:01:58)ustice trainindnad gone through not only in India but also in Wales

and where theyhave been actually aaaa trained as a trainers to give a training in Indian context
ashow to do gender justice ahelp judges tthow todo gender justice in cases before them.
With this small introduction | 'd be leaving you in company of osouece persons for today.

I'll be coming back at 12:00 O clock, and then welVe feedback and evaluation sessions
where we will do questions answers, thank you so much. | think Justice Roshan Dalvi would

like to begin.

Honoébl e Just i mwnurRgss..hdom tubhaHriend these are the faces of the
children of our country these are the childrerf08f£03:05]there are million and millions of
children who don't fall in any of these pictures and for them wenaegingtoday and for them

we argudges. so when we are judges we feel and we must understand that those children those

come up before us especially when we record their evidence and of any of these. There are
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various crimes against children and childnave so many rights and it woulé bice to just

keep in our minds the various crimes we would be dealing with so we know that whatever we
talk today will be for all of these about these are all that we always know abautr
IPC[00:04:08]beside all of these we ndwave special crimespecified in the POCSO which

you all know from sections from various sections of the act. silent.... now all of these crimes
when children are concerned and when they are victims but first remember when we deal
with any of these aspect specially with eande these two tests the first test and my sister who

is a clinical psychologist you would be able to tell you the batteut this but | just give you

a purview that in this two test one is lesser number gratigetion it must be to a attention

that where ever there igreater number wigave lesser attention this is truth about our country

of the entire population when the governmieae so many schemes the scheme are just
dilutedbecause of sheer numbers you come to courts each one is entitlleglaiong which

we give and everything gets diluted because waeaeing only oneparty at that time we are
always bought down by numbers similarly in a family if there is one child the attention is quiet
different from[00:05:35]children even given byhe children's own mother which is actually
arithmetically speaking also you cannot devoté@drs to your child no mattéow much you

love your child these are the children who are prone to being sexually assaulted because they
donthave that kind of carattention custody etc. throughout and the persons who are violated
such children who commit sexual offence they watch out for ttlgkiren so in a simple way

a mother or a father who ever it is goes with a child to put the child in a school bus gveryda
that child is not likely to be sexually assaulted if the mother is f@0:86:23]father is not
a[00:06:28]the child comes back from school would never ever realise that that neighbours
know about this children and what to do with them. and thesetkigal assault begins because

of numbers that people whave told children who are tolshhar ja ke kheldthehouse is too

small and then they are actually prone to become violated. This is one of the thing which every
where we see the thréeur is an aother ...another test that we must bear in our mind that is
the test given byhe American boyscouts and that is first you must recognize that this kind

of crimehappen ineverywhere it is futile to contempt and to believe that it doaappen in

my backyard its not so all the reseaflwdve shown that this crime of sexual assault of various
nature and various intensifyappens in every society in every country and in every class of
people it may be a little different in degrees but it is not in akesf0t07:37]that a class of
children will never beyoingto sexual assault its not like that.so first thing is that we must
recognize that aspect second is resist betweewayto able to do but whiobthers must do

in the society we must resist thenae unfortunately some times there are very tender children
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you cant really teach them you cédwatve that kind of awareness programmes for them to resist,
and therefore we as judges whenawene across theme must remember that this very tiny
tender age dhld could nothave resistance in this kind of assault. and the third is off course
report because now it is provided by the legislature that everyone who knows about the crime
must report that particular victim muserself report quiet often it is not dobecause she is
scared or confused or very young and will not understand what is reporting in which case off
courseher guardian must takkeer up that and after these three things are done our work will
begin because these are two test for evidence thifltline up. These are the partners of the
system of criminal justice relating to children, parents, teachers and for friends for day to day
care for giving awareness that look don t go if somebody offers chocolates you must not take
it from strangers y@ mind some other children doing that you know sometime we also say
come come they will not come they are trained that way and that is very good but they don t
come to us. but there are children wiave not aware of these things and they may fall prey.
so these four persons with the ki8@:09:33]they are for the needs of the victims because the
child becomes a victim, the second is after the child becomes the victim who are the partners
in the system that the child whiave tohave the first is the adical officer we knows because

as soon as the trial is filed the child is sent to a medical officer, police officer, legal officers,
judicial officers and all the agencies that all k&e under the the statue , now this would be
then worth considering spially, when we consider evidence and POCSO matters . Please
understand that the impact and that whichcthi&d mayhavehad on the base of the incident

and that impact she mémave carried for what we may call secondary victimization, when we
say go tahe police and medical officers aptbsecutor and ultimately at the end of the matter
we are sitting, OK, so these | would say are the main impact upon the child it destroys the
child's psychology devastates her life its a shock, the child would be tdidghsking about

it, having gone through it a complete disbelief thaw can this evelnappen to me even adults

ask this questions, suspicion about everyone including us and its most helpledsness of

the child frustration anxiety, loss of sedyriguilty feeling the fear that sheas to disclose
everything, confusion is that | would say is the main impact can you tell me any
other[00:11:20]that such a child will beéavingthat such a child will beaving specially when

she comes at the court...(silent) yes, our reputation, anger (said by participant) correct
anger[00:11:44](participant-even if she wants to tdiler parents would say
nothinghadhappen of that soughtaving compromise with the accused in such a situation
...(goodH o n 6Judtice Roshan Dalvand very trauma...traumatic situation she comes and

speaks to those into court) (it wilhppen it willhapperHon 6 bl e Ju st )butdet Ros h a
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us take the case first of the truth we we believe irStitge mev jayat®o soorthe people will

speak the truth in our court by larigeh ..we begin with that when it comes to speak the truth
that we really considering now as soon as she under go. any other impashethat
would have ....loss loss correct confidence loss ....loss ahorg (participant) absolutely right
..depending upon the time tHas gone passed also and that is why there ipribngsion also

that within thirty one days please redwe musthave this system now throughout the country
that when we get cases of kclhen especially only one thirttas to be done first record the
evidence, and take another case, record another casbetakéddence, don t go to the end at
least until you finished recording the first evidence the most important is at that timieeafter
evidence is recorded that you will also understand what this case will be all about you will also
know that shdnasalreadyhas to say00:13:25]stern or style or there is nothing much it was a
really a case of small love affasay a betweerl5 or 6 year old girl and 19 year old boy or
something like that, which is not a really a crimagainst society it is a statuary rape and no
one understand what is the distinction betwibese cases are | call them the real rape cases
and the statuary rape esswhen did you miss that distinction in our constitutitso there is
classification wehave class legislation but there is classification and treating unequal equally
is discrimination in our constitution only, this is remain from the British era wigdrad these

IPC now the societitas gone in the n number of children going out staying with boys or even
they are not staying with boys they &aving some kind of affairs or whatever and that is all
that is in that crime it is not liker@rbhyamatter vihen it is complete violence all there is there

is so much intimidation or so matter of a exaggerated sexual assault that is two different kinds
of cases which you will realise when you will record the evidence of the child first Ok so that
is the loss of ramory that is not learnt and that is not in the statuary judicial, anything else
..... OK so this is also enough that we know that we keep in mind that this is the iompact
child. the most important thing of this evidence isidimization or secondgrvictimization

please remember when the child comes to our court look it is like you are mugging, mugging,
mugging, mugging everything that as an exam and on the last exam day you are going through
all the chapters ..this is what all our children do amdsay that our children are undergoing
through so much trauma of tb&am now what about this exam of that child sas come

with her final exam now and slmas gone througlthe police investigatiorthroughmedical
examinationthen comes the court ttjaDK ...now when that child is going to start then there

is yet anothedilemma and that dilemma that weave in our criminal justice system is what |
would call is a child verses victim dilemma, the child verses adult anddi@a verses the

accusedhat is this kind of dilemma. our criminal justice system is based with the accused at
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thecentre stage we do nbave the victim at the centre stage in our system. the chair been
therebut its not there because at all the time what we are told in oumsystéhe state
prosecutor is the kinf00:16:21]so the state an we are closed and the victim don't kmew

what ishappening to the matteappening to the matter did they know that you know they don
t know when it finish and when it begun except whieey have to come to court and this is
with all matterd00:16:35] whatever OK now when there is a victim child then it becomes a
mock fragile situation she the child as if every where she is different children are treated
differently now this child ath adult everyone else in the court room at the time of evidence is
an adulf00:16:53]

and we must understand that she is under that absolute minority we consider so many minority
rights so many people can take care of themselves ahdweeo take caref that minor, child

she is really in the mhaveahisichilg atrhospheredvghicho n e
is statutorilyprovided section 33 but other wise alsbave to just come out conceptually |
woul d say we di dnodt ehavesessione.modtattiaty.cout wieadttheser vy w
cases and we cannot innovate and this is now come into block print. OK can this victim versus
accused syndrome is always there even with adults with more other child because in the
evidence she is treated as anused shéave to be cross examined first of all ...the accused is

not going to be cross examined and for that cross examination as if to $@sstenmitted

the crime which also wieave gone very far ahead now under the statuary which provides and
which ..l suppose every time before the evidence begins just go through those sections so it
gives you that thing...that you are in control. and this syndrome will not remain now for this
syndrome we wlave what is called vicitmology ..i.e. doctrine of victiogy that consists of

three aspects of victims, victim representation she must be represemiedidyyer or by an

NGO or whatever under tistatute now victim support which court can provide in seorae

instances the government revisadd victim partipation in the trial that victims requirements

even through an adult must be considered separately and ...you are not doing any other trial. of
course we are ..plenty of tolerance in judiciary.. any one say judicial and so would I
...thishappen thalhappened...these are all the road blocks and the obstacleaweeto pass

through them and come out of it...so the some cases which are not reported now it is made as
an offence not reporting the case, but we know since evidence cases are not reportaddhey wo

not come to us for evidence. then they some cases which are not pursued as the lady said the
case is filed butthe¢ on 6t want t o pursue it and the wr

brought to justice it should not come out in the daylight ...howaveng you may think it
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is however right .....think it s to abide the law ...in the court of law. and that cannot be
countenance by us .....some chiltinessesvere tutored which also must be present to our
mind now basically we say they are essentiallytdo other kind of case ...not really
sexualassault cases. but cases where there are children who are giving evidence which would
take that extentn the purview of POCSO judge but when she is a victim is what we really
consider about it under this ackOso whenever the child is there we may keep this thing in
the back of our mind she may be tutored and thehave to see the evidence as it emerges
and once weealize particular incidencéashappen tder whichhas violatedcher
sendher.....that is mst all slow and that a judge can find out in my presentation i would be
giving you a example to may be to get you going on that or may be | tell you now it self there
is one matter before me which was a caseadst and | really thought when | was kewpi.

my mod etc this is the case of incest the imas been ..... he was not granted bailwas
droppedhe was working in Dubai or somewhere dnedcaméhere and the charge ioicestand

| wanted to see the daughter etc...come to my chamber for rectivdiagidence the daughter

was sixteen year daughter and quiet a big child actually but a child in our system ....... but quiet
a sensible young lady and she gave evidence and the father was quieadmakien all those
precautions which we always do.and the ....ifner cross examination what came out was
thather mother and father separated the mother was living.....there were four children
..... something like that and they go to the mottarse also and fathbouse also and they live

in the fatheihouse in which they were brought up ...and motiagr gone out and after some

time the father was.....wife she was a young girl and the father use to give maintenance to the
mother andhe would be transferring money frdms account antle was working in Au dhabi

or Dubai or something.....and aftez got marriedhe stopped rightly or wronglhe stopped

that ...and perhaps thla¢ married to a younger woman etc. the first mother of this child to
make a false complain she made the complain of incest sketigawevidence that in my
chamber rightn front of me when she was cross examined by the fathers lawyer .....under this
scenario thisiappened and she lived with the father quiet a few yearsthing at that

kind happened and after the brother got meariagain this case come up so this was a really
tutored case there not many of them more cases are off course of sexual assault nteyvbe we

to judge ....... there are these types of cases also and | realised that she was tutored and | ....1
washappy todo that becausehlave solved the case ....other wise it wdhdsle arrived a...the
father actually the argument was the children remain with me both my daughters remain with
me from this date to last date when | was not married and ndihoigappen andhat time

why would anythinghappen after | got married .....so you see we do come across all of us do
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come across this tutored case ...and that is our trouble becatseevi® find out which is

which just because there is some difference in ....daasah ...some kind of tutoring always

and then off course some witnesses hostile we know that and we kndvow to appreciate

that evidence even without POCSO so part of the evidence Wwagcbome that much we can
always consider and then off course eam give chance to prosecute ...... to cross exanane

and find out ...even if nothing else comes we take some dledysevidenceand if it is
collaborative we can make it ...and that is there real function of a judge there may be any
illustration will help Ihave a matter of a young a very small child of about five years when she
was ...before me she was 10 years old steouesed thalhe took me tdis home and | went

andhe closed the door etc. and she was completely under pressure and shetlowkeohé

could nt go up and ... she said .....she did nt said anything more.she Wastib®in that sense

she was completely overtaken by fear..and that was impast soon as it was not ....there
neighbour saithe heard screams coming out of themo....anche did not opened it for some

time and wherne opened ihe was like ..etc.etc...so keeping this two evidence together the
picture was complete there was nothing more to say now similarly in the case of
a hostilewitnessalso we ddave some edence which we can link up ....and before the
....becomesostile ..the best evidence comes up it is to appreciate ....than off course cases are
doctor and....has to same and sometime there is collusive investigation also when the police
may be ....with tb accused and after every judge now for this evidence this entire case this is
kind of a micro level we are considering our case but at the macro level also we require all
these kind of things to do the best ...that PO®&®to perform one is the infrastture with

the Governmerhas to provide which is different then ..states then we know in...absolutely safe
but every where it is not like that and so we go along what we are expected to do even if we
are not under the infrastructunew can we both makée ...situation. that is what most of the
country is required sbere some victims ..some centers in the big cities where the victims are
cared and there are some NGOs ...these are all very well settled in the West ...when | was in
England | saw a victimsupport center which was like a three s$tatel | thought you know

which is like that that country can effort but we cannothaee whatever wkave ...that
functions quiet often when victim examinaticuwits there one judgement very nicely given by
POCSO judge in Bombay where the child actually been taken for TIP police station .. POCSO
judge said no you conduct that in the court premises or yopu conduct that in one of those places
where those children are kept and you are not allowed to go thelie¢he.aacused are rounded

up by the police can bring them but they were asked to be brought to an another place so that

she does nt go back to the police station, so that secovidanyization is not dead and then
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off course the recording of statementaevidence which we will be doing specifically so |
wont do ithere. and the second aspect is sensitivity our lecture is on sensitivity which will be
called climate and court room conduct when we just come to so when we come across the stage
of bail we wil be doing in the next session ... the stage of evidence what must we understand
is consist of two parts one is recording of evidence and the other appreciation of evidence both
are equally important we will be dealing whbw to record evidence whichiis POCSO 33

under on wards but even the appreciation of evideaaery important specially for a judge
followed by the decision and that is for sentencing fine compensatiarelaabilitationand |

may now tell you sentencing off counsgnimumand ,maimum is all up to you there is

no discussions except we didnt get exception fine off course please remember that fines can go
on increasing as prices can go up in our country go on increasinghe@medont increase

....we can always fine a person cagobflacksof rupees alsgivenhis situation when there is

a accused of that nature ... compensdiawve youneard of a case of Ankush Shivaji
Gaikwad[00:30:09] now Ankush Shivaji Gaikwad 2013 onwards saysin every single criminal
matter youhave to casider the matter of compensation you many not grant it bubhgoee to
consider it .....that is now the law and that law is most applicable in POCSO case .because
shehas to be compensated for whatevas gone for the rest bér life so that is also aap of
POCSO ...and off course rehabilitation is whichhage do yolhave in youjurisdiction...

dont know but | think in most of the jurisdictions in Governntasrhes, there are NGOs there

are privatehomes ete. and we POCSO judge ninaste a list .whre to send whom ........ but |
suppose if we go along everything ....and maintenance problems Ihatve/¢o see certain
rehabilitation unless she go backieer parents. now this judicial sensitivity which we require
even if we donhave the infrastructer special ....are noe form under the POCSO special
officers are there they say preferably women judges because a child can speak to the women
judge perhaps better ...priority in disposal its you to continue that the law cannot do ..how
would you consider nority can you tell me2which are according to you the cases deserving

of the most priority ...... ok if there is a boy 19 years old imwlived with a girl for one week

when she was 17 years old aralis not been released on because of soamel reassonhe is

in under trial prison will you takbker matter first .......... silent......... thats correct we are
considering priority and when we consider priority we must keep that in mind something like
a balance sheet and asset and liability statemetatki€lup this matter what will be the ultimate
result what will be the impact you may send one lover to jail ultimately if you convict any body

if you ultimate you will find that the githas turnedhostile and there is no evidence before you

even though antactical rapénas taken place .....but as this lady says as you come across a case
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which is a clear rape case its a weird case ...a rape on a child its a true POCSO case for which
the act is formed the act is not clearly enacted for those lovers @atedrfor the true accused
theviolators when it is the question of priority .....that is the priority that you must consider
and | will give you onénint when you consider the priority for recording the evidence one case

is under 376 another case unde6 3nd 363 just by reading one line you will know what the
case is about day in and dau out you are dealing with that so what the lady said is will be in
376

these are the people ....brought a book these aehildesn to whom justicéas to bebeen

really done anthe spents so much of our time to going after two small lovers who dont cause
any complication in the socieiccept that the are not up to the come of age accept that they
shouldhave waited a lite longer and the parents complain and on such thing and i ultimately
these children want to be together but we should also tell them that you saeeldot done

this early before because we think that you cant do it ...and we are capable of thinking for
ourselves and Alas! the law is not with them ...so those are the cabesavand we find all

along that it is prioritize ....wrongly considered as a gentlemen says or even if the lady said
...and if you going to take this broad set of class legislamder trial process....thousand of
thousand under trial are there but within the under trial prisoners who are the prisoners who are
to be brought under the book. correct off course one thitigemain that under trial prisoner

whom in allprobabilityyou will.....because there will be no evidence ultimately and in all
probability there .....parents now at least become adult and and now let tihampydor that

this boyhas to continue to remain in jail and that possession consider in next sessiomevhen

will be considering bail | wont take up your time for now...so this is the priority when you
consider evidence when yoy record the evidence of victim because those victims are under the
impact which we thought ........ much impacted she thinks thaylesdy is againsherher
boyfriend is in jail ok but the impact which we consider is mainly for those victims as the lady
said when there is a real case of sexual assaulting then the fixed date and times which you
would be giving like their are several gk like yesterday i came accross one judge who keeps

all the evidence of in the afternoon because the mornings school are there so after the schools
she can come ...... easiest thing to do ....relserckvidence and you are done. take up another
case vidm support and representation ....the support must be given by the judge the support
must be given by the judge, NGO mother elder sister whoever is coming and they are to be
always withher contact with court officials is important because thenhgue pdice officers

and also therosecutors ...now keeping the child under contact with some of them prosecutor
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is now taken to be a good thing to do and the NGO go and introduce the child ....because then
the prosecutor is going to ask question etc and tluaiad so faras we see that the child does

nt comes under contact with the accused because everything turns topsy turvy in that case ...
SO next thing is no contact with the accused .....for the trial begins .... and tihavevihe

court room conduct wdre actually recording the evidence one thing is we consider in our
system yet ...evidence in camera ..now this in camera trial may be in a court room , in a court
room we sit on a desk..witness box far away ok novhawes to consider in POCSO cdsav

we are going to arrive in this kind of a court room scenario or court room conduct just tell me
when the child come under an impact which we consider done when the chiidweilivhich

people will the chilchave the impact or fear or......confidence loss..apne min..one min..

from the accused ? advocate , police all three correct anybody else ....... off course....judge
even..judge staff, yes....any body else ....but who constitute the court room atmosphere
...... othelfitigants ..how wvat she will thinlabout litigant....property case dwow will she

impacted ........ pardon..
Participant : other crimes

Honobl e Justi ce  seRevat h acaused [paedbnv ianybody else
besidedawyer,prosecutors, police officers , she said so all these persons ackaccept for

the other accused or other lawyers as you said all these persons are going to be there we can
not take away anyone of them we can a thost tell the police officer to be a little far thats

all he would also be required ...... or some kihdrticles and thing likéhat ...she knows thae

is the 10 andhe is going to be there and in a large room its a court room that kind of large room
gives an added security now winaippens is whave some kind of affiliation to number when

we are workig on the roads we move on the roads suddenly fears up somebody may come in
there ishedge and a robber may come take away the watch some robber may come when some
ten people or 20 people walking on the road we dont fedrawe confidence in numbers now

when wehave in camera trials we take away the numbers ....they are the least last in the whole
....0 Godhe has got the papers she will fear somebody coming in and going out she doesnt even
understand who is the accused or who is the lawyer, who is tiva eicanybody else they are

just individuals theyon'tcome in uniform actually fearing she will not fédam if she knows

that these are also the people who were sitting ...and they were accused and that man is also
sitting with several people afr acused person is talking with them she will definitely fear

those people also if she finds lawyers of the same uniform she may lfieadavyers also but
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otherwiseher fear is remote fear somebody is like this what is going talda'tknow but the

othe people she met the prosecutor before presumeashseen the accused before she knows
about some accused who is going to appear seen the judge couple of times ....then she fears
them she sees the judge there and thinks God damn my fate tEgfiamd....now in a big

room with few peoplsuddenlya different impact comes and that is an impact of fear and better

is in camera , in chamber trial and that is why the act says that rules under the act that we
musthave a court room scenario which is comgdietifferent so that in court room virave a
chamber scenario. when | was a sessions judge and wherhbwag avery small chamber

and when had a matter of child victim..no POCSO | never ever dreamt of for you all today |
said iam not going tbave incamera trial in court room because in witness box the railing only
comes up tdear. there was one judge who kept the child on a stool so that the accuses lawyer
can sednim properlyhe was very concern and sensitive. so the child stands on stool to give
this kind of evidence just imagine one judge kept the child ohetlge whatever is the railing

of the witness box. its a thin railing and stees to sit there so that the lawyers canhéee so

when you go into the chamber when y@ave a separate rodor this kind of thing where the

judge comes at the level of the child and the judge is right in front of the child the prosecutor
is on one side and the defense lawyer on one side haampyobability if youhaverecorded

the evidence of the complamamother so the the mother can always be brought in otherwise
she is not beebroughtin then some other guardian may come in with the child and she can
be on the other side so that the child sees you and the mother...so whevrewkis scenario

the chid sees the mother who ever is the guardian and these two persons will be very close to
the to the child asker questions softly now when you first do this you get the child

in immediately ..after you make all these arrangements after your managenheyawvistaff

get the prosecutor and the defense lawyer by now because its under POCSO theyaltknow
these things and they are goinghtve to obey but at the time | did it i did nt know any of
those things and | started it as a innovative thing incowrt with thehope that it will work

and with the fear that it will not. butltad work ..POCSO came in 2012 and its working lets

go ahead and do it .....as soon as the the judge goes and the child comes in first just one smile
is enough no body is sang you to givener achocolateor give her a piece of cake or any thing

like this but just one smile ..... in the meantime those two people came the prosecutor and the
defense lawyer ...I said tones down they said yes mam..yes mam..they did ...pleas& dont
me the questions ...there sakshi versus union of India and we went through that stage and we
actually created this scenario whischs come up ..now after these people come and sit down

and before the evidence starts put one stool or chair right bibleiiethild then call the accused
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sometimes your steno is already there the mother is already sitting there these twhaeople
come and they are all getting ready the chdd to speak thdyave to ask questions in the
meantime tell your peon to get thecused behinke sits therée hears the entire tridle can

see the entire triddis right of natural justice is completely .....he sits right back with the result
you will be able to sekim as you will be able to see the little girl. and with youtrighifront

of him | dont thinkhe is going to make any mischief but now | can saytme becausdis
lawyer also mushave toldhim now all this provisions are made by the legislature hitetbe
careful lethim be careful ..... but at my time it wastrso .....fundamental rights were to be
infringed right to liberty you know that kind of thing but in the first trial | conducted where
| have confidence and all that .because | directly | was lookihgraandherhim andher
without leaving my gaze emghing went of well ....1 just told the prosecutor identification best
...I only told sohehave to do that ...and of off course identificati@s to be done ...so after
the story was recorded when we &gk who is this man who did that then it maketad
difference and whdtappened was first she said madanmuncle nahi ayshe knew thahe is

not there and she gave the entire evidence knowindn¢éhistnot there .....that makes a whole
difference | say again and again and again even ihywe acurtain and you know théie is
there and actually speaking she cannot see th@goarhear the trial. In England théyave

a one way mirror the people on one side cannot see the the accused the accused can see all of

them

Participant: Identificationsi not necessary ?and section 36 mandatory provision special court
shall ensure that is child is not exposed in any way to the accused at the time of recording of

tve evidence

RD: Sir, whohas done it you dont want to know any one coming and telling yoy styou

will convict any one man you will ...convict the man is that man
Participant: but the provision is mandatory..

Hono6bl e Just i themhoR previsiensaydtiaelidentification of the accused will
not be make lets see that | may be waan wehave the POCSO you said it is section

367....... silence .....

Participantagar kuch galat kah&o toextremely sorry mam but | am confused
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Hono6bl e Just ihovelwlmadlsextion 36 s hot that the child will not say that
thisistet man who was i nto t hathowthatmudhecanootbe baidr e al |
see all throughouter life she is going to live with that trauma always thatgtssbeen sexually

assaulted but this can be a small or grave..offence whichever isay it
Participant: but the what is the object of section 36 of POCSO act legislative act

Honobl e Just iitsrotthe obgedt lbunthePravision objection are in the statement
of objection reason this is a provision and thereforehaue to se&o it she does nt go on see
the accused ...leading evidence as | understarjddgenentof Supreme Court are considered

some identificatiorhas to be done.
Participant: but what is mean to is section 36

Hondobl e Justi.cltds 9Rld sah @ go oD antl aniwith one section this is my
thing | may be wrong the identification of the accused ....... (Cross talks)....some body comes
and says a man came she does nt even khiswsame ohis fathers name or surname

...... driving licensénow are youo connect the man but | think we leave it at that.

because if lam wrong | am wrong ...... (cross talks) .....so that the truth comes out see we are not
able to ...trauma for a life time and that is not our function she may go to some psychologist to
thatwe have to see during, before the trial she is ndtaamatizedhat she doesnt gaver
evidence. ........ yes yes now suppose let us take this scenahassgrrerher evidence etc.

after that we salie is nothere so | actually toldernai betahai idhar udhar sab jgah
dekhoandhe was quiet ....absolutely quiet was sitting behinder, so when she turns |
sawher face getting white now even if she does noth&aig the accused the identification is
complete. it was my first experienber firstexperience ...... you know but when | sher face

there was no need ...when she turned and ysdidhai..she did that ..... for me that
identification is complete ....we are not doctors we are not psychologist we are not going to
give her thatmarham pat every time.....ultimate justice ...somebody was telling hasv can

she go through that trauma if for one minute if she cannot go throuhg that traumdnavewe

a particular function and weave to do very best fdrer if we can do thing one the aspect of
that lage room complex goes two the viCeuncillor three it costs us nothing ...maharashtra
judicial academy she said she put the accused between the two cupboardbeoghamber

so that the girl could not séém ...go on with the trial had an open roorso | thought | will
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do this and the police stands at the door .....even if some damage is dohavewemake all

those arrangements and now you are doing the trials every day and flauiagethat umbrella

of law all that times. So please dont shgttwe donhave infrastructure ....and | will call it
sentipathy it is sensitiveness and ampathywe are sensitive toer and ....evidence in
chamber and i told you the place for all and the victim confidentiality that you know we dont
gave a name awetc. we must give out the name of the accused no bar recording of evidence
..through court that also in the ...you just say no ...rest time and break time also provided this

completes the scenario of court room condticank you very much......... silea...

.tea break...cross talk we chave the tea .. instead of going to the lunch room tea will be

servedhereand we camontinue the session.
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Session: 14:Bail in Cases Involving Several Accused

Speaker. Justice Roshan Dalvi & Justice Hema K.

Day: 4

Hello...... Madam there is a tea break | think, | think we can continudharal the tea

servedhere (probably by the resource person)

Ya that would be better ...... sapmething because it is related to this only so continuity would
be better (GO) so whate are planning that instead of going into the lunch room for the tea,

tea would be serveakere and we will be continuing with the session (R.P)
Dr. Manju Mehta silent....

Dr. Manju Mehta-l think madamhas given very important points and $fas triedto a deal

with the situationam..the way it should be done and bhascovered a lot of points from the
psychological aspects also becausdeasf vast experience and becausénetraining the
information that shéas given a is really very valuable sy nole is as a psychologist you
know whathappens a number of times a being at AlIMShagehadnumber ofoccasions
where either the child is admitted in the ward wifd@01:41]and wehave to do the recording
over therethat is the case of extremeetie thing sometime there are minor cases like a
therehave been cases whdilee two type cases are there even there are allegations on
sometimes on the doctor and tj66:01:58]and then wénave to find out that while taking
care of the child and in threedical situation and the patidrds putaccused thdte was a.. a..

um prime toa to molest the child so we come in there alsdaxee called by Supreme Court

a number of times where the judges find that the child ispedkingat all and wéhave toget

the evidence and so please comd@p us number of times it comes at the police brings the
child that this child was found in a destitute condition and she was taken to the police station
and she a is mute for four five days and we want to knowwthat ishappened tber did
medical examination reveals that she was been raped but this is abandonexhdlsi they
want to know about the child so thibgve set the locations where clinical psychologists and i
was child nhead of the child in adolesice psychiatry unit so these thing would come to us
so from that point of view when it comes so | would be adding on to few things which

madamhas said so madam's perspectias been more from the legal perspective my
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perspective will be more from theymhological perspective but always these two things they

are to be combined when we are going to collect the evidence whenever such a type of case
comes and we know that in many cases a whatever it may be a real case or it is tutor case or it
is a differemtype marhas mentioned it is always a very challenging task becaude ¢higery
sensitive issue even for adults we want to talk about sex which is a tabu and that even in direct
language is not used so when we are talking to to the child it becosresneve challenging

and in this it becomes very important thing thathaee to make rapo with the child a rapo
building is essentially what mam wsaying that wdave to make the child comfortable

we have to make the child be free of all the fears ofcih@rtroom and the person there the
communication part is also very important | woulddealing these challenges separately the
time factor is also there because very oftérafipens that police in is rustko abhi abhi pooch

kar ke batao ki isko kylaua hai and te child is traumatized armtbesn'tvants to speak so

may be number of sessions are required and in one session we may not get the information so
we mayhave to spread the sessions the informants are also very important and to deal with
them beause some of them may bestile some of may aa try to get into lot of information

one of the things | tell you it was just after the Nirbhya case that Bomeyou know
awarenessand all of this cases became too many and one of the case from Rajesthan
wasbrought to me ipaediatric surgery ward this child was admitted she was about 12 13 years
old child and in this have to go and interview the child and when | went there the mother was
there and she was not concern about what | am going to ask lth¢hehiirst thing she asked
washame ghar mil jayega ki nahin vo Nirbhaya wale case me to sarkar kah rahi ki usko vo
ghar denge to vbame kitha compensation miletigey were not concern at that time it became

that a concern about the welfare about th&ddhat the child was depressed and not talking

and was lying on the beglith all that but the mother's concern was that we should now get
money out of this particular situation so informant of the number of time there motives are very
different also it $ becoming these days | was...Sunaitl earlier asked me that what are the
problem you see and a when these particular cases are brought over there difficulties so | have
brought one of them difficulties was also tthatthese days they trying to misues act the
landlord wants the a the tenant to get out oftitiese so they find this is the easiest thing to
blame the young son of their tHa# came and did something to their daughtdresshould be

taken out of thi$00:06:49] so lot of even ..sbhow was the information the moment they are
providing that becomes also very important the setting of thoughts is there and ashmadam
said that infrastructure is there and which many situation it is not provided so these are the

things when a.. whave leendoing a... this type dielp to the court a .....weve being using
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certain methods and the first thing is observation a then the interview a... if we talk about the
interview mamhas gone to the details about@w to interview the child in the setg also but

the other very important issues like drawings ftd07:41]and thequestionnaireand | am

trying to reduce my presentation because a | knowhgwe another session also ..... (not
audable).no you aldmave very important issue into that. st when we do a go into
theobservation as a mahad said there may be a situation where it is actually a like tutor cases
or therehave been sometimes a 2 anab# year old girl was brought from a play school and

in that situation the mother was very.very agitated and she says that somethaaipappened

to the child as may be shas been[00:08:29]..because it was in the school and the child was
with the diapers and a the mothas later found that the child actually been rublhiegself
andthen she call thgynaecologistfriend to look aher and she found that that area was
slightly swollen and red so the mothe{@9:08:53]she reported that this could be because of
somebodyhas tried to manipulate with the child so that is why manggie the small child

may not say but thparents they do observe that somettiag gone wrong and it could be in

form of physical symptoms and many times when the physical symptoms are not there even
the psychological symptonage there and now this is@her girl who came to me for therapy

a in this particular case in the school, this girl is from fifth class and during the break time one
of the boy came and she..he tried to feel the girl in the playground itself and the girl got
verytraumatized and at that she stopped going to school and she stopped talking about it
that did not become a legal case in that matter because a aa...in this case of school authority
also did not know the girl did not report any where and it was a she get quiet but pbgéhts

knew that somethingas gone wrong and it was a after four five days that the girl could barely
communicate to the parents that she is traumatized because this particular situation took place
in the school so a.. sometimes the child may not eymrtreshathashappened so parerftave

to be careful and thdyave to look about you know the warning signs and theses could be
behavioural signs, these could be verbal clues or they could be physical signs a so a..the
behavioural signs could be shrinkiagzay from or seemingly threaten by the physical contact
like the child whahasbeentraumatized this particular girl whom | am saying alfer a it was

if anybody came closer teer she wouldhave gd00:10:49] and many times this type of
response is whitcontinues for a long time, there is another girl Whshadher sexual abuse
duringher childhood now she is a 20 years old till dates a she gets startled and frightened when
somebody comes very closelter so these are some signs that the physicegioéss is very
threateninghey could be regressive behavior like thumb sucking chargiggne. this is

another child who was brought to us a and in this case the girl was about four years old and she

Bail in Cases Involving Several Accussed Page213



was also in aschool setting was a abused and thikrggressed and starting behaving like a
one year old child and she would not get a like she always whaetddther to carriper inhis

lap and would not leter father go to work and the moment she was separated from any of the
family member she wouldscream and cry arter entire behavior like she started
thumbsucking even the milk she startiading with the bottle and stdpkingit from the glass

so there was extremely regressive behaviorithppened so these are some signs when the
child is nd talking but these are symptoms that can show that sométagihgappened to the

child and thingsas to be taken care of similarly for other things also there certain verbal things
also like the childhas start using words if somebduiys talk to you adulanguage and a they

may start using that or sometimes they may becaimselutely mute and they will not talk a

aa.. together a the physical signs off course in the ofleis two and dalf years old girl it

was all swelling neanergenital area andthese things were there a when we
aretalking andinterviewing the this thing with a very small child a heve to observe and

we have to use the child's language and in this case a number of times heval$o interview

the parents and the caretakansut if the child is a teenager then the the child it self can bring
the entire information and the interview can be given so what mam is saying a a.. all those
things can be applied in that thing so there are type of sexual abuse | will a go infptheski
things | would actually come on to the child's experience is also something which is very
important a in some cases you know a the shame and guilt is so much that would blame
themselves specially in the age of 8 to 12 years period and all bec#iadlg in the smaller

age group the child doesn't know whashappened they only know that this is some trauma
and all but as you understadevelopmentally abowexuality then the blame and guilt and
these things and fear afrdstration can come meroften so we also need to understand these
things and a though you are judges and you are trying to deal with the sentencing part and the
fine part aa as the mam says thatrttegham pattwould be done by the psychologists but

some times while interviewg these things.
(participant) mam what is thisnarham patti

Dr. Manju MehtaNo she wasayingdoing bandage and all that ...providing first aid ...first
aid marham pattis actually first aid that is what the mam vé&aying but in this particulacase

that first aid is also a little bit important it is actually these days first psychological first aid
because if you make the child comfortable give a little you know aamanused another
words like[00:15:01]these things but these are psychologicat faid because if you want to

listen information youhave to make the child comfortable yloave to mak&im confident and
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if the person is blaming or being depressed or anxious we will a you know in the state of anxiety
all the information is blocked isijust like mam was again saying all the examination children
who are actually who go for exam and who are very anxious and they forget everything and
they say i know everything but when | saw the question paper | became blank and | could not
say a word te same thingpappens with the child because they are also very anxious and when
they become anxious the cannot speak or communicate a words that they want to say and even
lot of information that you want from them they may not bring out that informaticewise of

their anxiety so wéave to they mafiave to do all these things there are certain questions and
guidelines a where weave to go about these things but again aa in these things there are certain
guidelines aboutow when wherhas to talk tothechild aa in non threatening environment is
very important where the child can open up and in this case théasaall ready gone in to
details that the court room is not the right place so similarly in the police station also that is not
the right place @sohaving a special creating that room which she very rightly said its very
important. aa mam also said about picking up the time and place very carefully because she
said afternoon because that time the child is not going to school a there could he&hénes

the child is actually too small or too disturbed and the person is not going to school at all so in
that case ihas to be time when the child is not, when the tiwvieen it is close to lunch time

and when the child feelsungry or the child is yourlow aa tired because of other things the
child should be the time shoutb@ fixed according to the clock of the child whHenis more
comfortable where the child is aaa free of@tlher problems at that timkeuinger (not audable)

any thing and if the chdlis having fever or the child isaving other problems even at that time
even if we want to talk to them it will not be a right time because after trauma many people
they starhaving aches and complains they also $taving physical complains so wewe to

see when is the child is child is feeling much better so.. and whah#me said it is 100 %
percent about the torn part because if you talk in the friendly tone the things would be much
better and whether it is court room or all the tone is verynapt because the child will get
confidence only with your tone. if it is commanding type of tone then the child will be scared
and that information thdte wants to give will not be possible but if you talkbm like a

friend and in a normal tone thée would try to bring out more information agenerally
whathappens is initially always there is a ice breakitime is to be required because if you
think that the momentou start with the conversation the child would come up with everything
then th& would not be possible, child will take little time to come to that flow of thought
wherehe can aa communicate to you more easily, solgimesome time and that particular

time initial time can be used to not talking about a the case but in generahgradvout the
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child ........ (not audable ) for examphlgw do you begin the session a sometime it is simply
that you can appreciate the child that, or asking where do you study, what do you do, which is
your favourite toy, which is your favourite cartotirat you like so you know few things you
makehim comfortable and you enters in to the child's world to understand what the child's likes
and dislikes are, what is the level of communication that youhaile to do because what
type of language you will geak so those things are also aaa , there are few things you know
which in the questioning you mdnave to use certain language where aa the information is a
to be taken indirectly aa for example asking the child, like somebody is being touching you aaa
with one more interesting thing is that thbere been case coming to us where it was actually

a case of where the father was aaa doing and after sometime the child got so interested that
started enjoying that aa the mother came to know and then the moathére child aa ouand

went to some relativelsouse mothersouse but this particular girl would speak out of
thathouse and then go and make friendad then stattaving relationship because dies in
thehabit of enjoying that and so it becamee difficult for the mother to control the child's

behaviour.

So this is what we are saying that sometime you know it there are instances where about the
reaction of the child and using child's language and what child says you can make out whether
what types of reactions the child is giving to it that also becomes very important because the
child may say that aa sometimes my cousin touches me like this ahdppisns anthe tone

in which the child says you can make out that these experiences whabttiet d there is

also important to avoid any judgement or blame or the childave to reassure the child and

we have to be very patient, in the questioning part its very important tHarnois done to

the traumatized child and no harm is done tarthiestigation also because in investigation you
have to ask certain questions and but these questions can be framed in a way that you get you
investigation also but at the same time the child dtssn'getstraumatized this both the

things are very imptant and then many times it becomes important that a...a... a that if we
askhim in thepresenc®f too many people about the experience the child may feel difficult to
say that so its better that first we visualize our selves that if we are in thabeitav we will

feel thathelps us to understand the child's reactions put in our selves ahiltie shoes

would help in many ways to understand the chitd'sponses, inhibitionsesistance and that

would be there and parents who suspect their @riléhat theyhave been aa ... abused they

also do not ask the question directly this is something very interesting which a in a | was also

going to a voice observatidrome in Delhi and there the number of cases like this and where
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they would not admit aspecially the accused would not admit thatwas involved in the

crime a aa.. and this is a very simple test drawihgraan figure draw man test we call that

and | use to ask these people that you draw a chitdisnan figure and this particular boya

drew the face of a girl in a lying position and this girl look like the girl from north east and
things | askedaaaa....after that the test the drawing is made you ask some questions from that
and because this is through drawing and this drawing isccphojective technique that your

own feelings and emotions comes through the drawing and through this drawing a then the
boyimmediately said this was the girl that | am involved a aa. .. in this particular crime and
thenhe gave the stories thiadbw it was ganged and raped dmd friends calledhim andhe got
involved in this and the judge over there said that edréevas not committing thae was

the part of of that gang arnhas done something to the girl and when they show that the
description & the girl[not audible]north easso many times when the accused is not
committing through questioning and all through bribe and psychological tests it comes out very
naturally and then once thégpve done ittheythen realised that this was part okia ..a again

with very small children a wkeave used a number of times some toys which are depicting the
pictures of the family and friends an all and through games and all they come out and they can
explain that in fact they can go to the extent of tteadso tohow much extent the acculkas

been done so because theabulary and expression in children is limited but through game
and things they can enact the things in a much better way so drawings and plays they become
very important and they give aslot of read in particular cases the case that | was telling you
the girl who become mute angas brought fronmauz Khas police station in that case these a

a like the this particular case she was a young girl of about four years old so it was only the
toys whichhelpedher to you know aa play and do the (not audible) and then rinigeout
emotions and give idea about whashappened ther and it was through play only
thather...aa..a. whave to take three four sessions and after that she starsdngpalso so

it helps in both the ways in bringing the child's cooperation level in reducing the trauma of the
child and bringing some evidence in the child so these are also things tiegipbnms a there

is also now somguestionnaire are available basa now thisas become a vehot topic and

a lot of people are working so these are some questionnaires are there a which a about aa
...abouta a impact on a child and also it is about whatahappened and whether théras

been some abuse or ncén be brought in to it Ihave taken out prints out of this and Sumit

will have these copies so those who are interested can get the copies of these questionnaires

because some times we mayHhaady to you and since this is the orientation programme
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soacquring knowledge about all the things which &appening is the goal of the so that is

why it is givenoverhear.
Sumit: Excuse me mam, can we distribute a soft copy of this | can bring them.
MM: Ok, fine...

So there is also a ..am.. the approach finatlyagdhow wehave to deal with these children so

in this approach it is first wieave to understand the case because sometimes the peison

of children they do not disclose whHashappened and this may be a little beyond your this
thing but for yourknowledge sake | am telling you as mam was saying that sexual ted®ise
been there for ages and the children Wwhd sexual abuse many times when they are not able

to express themselves they also turn into mental disorders and one of the problem is mental
disorder is somatoform disorder earlier it vigsteria and convulsion disorder and in this
whathappens is that the person suppresses the informatidmeashmesnt tells that but these
days because of legal awareness and things this becomes very itthattaow the disclosure
comes whether the child is tellifmgmself or the parents suspects and they feels that it is coming
because the entire thing becomes different and when it is from two perspectives when the child
wants to disclose that it would Héferent thing and when parents observes sometimes parental
anxiety and parental over involvement is also a bring out things which may not be related to a
particular case. We als@ave to respect the child a and we dlave to use the techniques in
whichthe child tries to do instead of pressurising the child that you tell us this and thaveve

to create a situation where the child can be comfortable in divéngglf disclosure or bringing

out information on its own so when we say a free recall sifuation or a free recall of a
narrative of what iflappening that information generally gives you know a very important
information and without any pressure and it is more reliable also, so what i said we can say
initially talk and we can talk about neak things and then it would go and then many
timesprivate interview may be requiredpecially for children who are little older they may

not like to say everything ipresencef parents and then you mhgve to do something a in
privacy also there areertainhabits of the child for example the way the child communicates
and in this sometimes for a very small child you can give a picturéaian figure and ask

the child what doeke calls these separate parts of the bodiysiiown language and thamen

you know that what part is expressedhis language then in your questioning then you can use
those words which would give you better responses so buildingprtajg again is very
important thing because ones thep@pis there then the child wadilbe much better some
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people also try that to meet the child in advance so that the child is comfortable. a.. then during
the trial the childdoesn't feels thdte is in a strange environment and leashabituated ... to

that particular thing sometimgeu didn't begin by asking about the pets or the best friends and
thenfavouritevideos andall mutual questions are there so that means that aa.. to sum up the
aim of getting of evidence from the child is that k&ve to focus on the incidence that leeta

we have to find the facts a we also should we through matters that we are using there should
be whatever information is been provided whether this ispeedicable or not this is that

we have to do and many times multidisciplinary team is also redquar a...some friends
.a.alsdhelp taking éelp of the experts of other field the mam says the of all the people who

are there the psychologist were there ......... (cross talks not audible) but the line which i get was
about a this thing .. so thesem the techniques which would be there so the rapo development
and there are in this particular evidence a..a through all these technique these are the main
things that wéhave to use is that a who went where whatleow and ...and it would come

after tre drawing ..we can make a story based on these questions also and tve story that child
feels its a play and that provides full information about the child ...(Cross talk not audible) open
ended question is something that if i ask that what is your namedd{mply you wouldhave

choice to say my name is this but if | say is your name Ram? that is close ended ...(cross talk
not audible) the child does nlodve chance to elaborate on that is close ended like when
we have MCQ we give a statement and theeethe options out of that we are doing that is

like close ended but when wave a assay type that you write assay on this particular thing it

is like you can write whatever you feel like so in a open ended questibawedot of open

ended question thaight worst experience of ours and then it will give lot of information
about what the child experience. and then we will say my worst experience was a being
with him, that is close ended so this is the difference and generally with children wheneve

to and lot of time in the interview a it is also that you go from one question to another you take
lead from that and try to give them like open ended type like ok haggien after that or who

was there? do you recognizem who , what do you think this p®ncould be
whathapperhow did he approacdhim. so like that if you keep going in that so it become easier

for him and to (not audible) so a this is about from few points which can be from the
psychological perspective important in a sitting informatimmm the child whdas been

accused thank you.

....... (not audible) this to be collected.

Bail in Cases Involving Several Accussed Page219



........ aa .....(cross talks not audible)..[00:35{@8pbablyJustice Justice Henjeee ..what do

you do in camera proceedings normally ...what is your experaaenormal judge not | am

not talking about the POCSO. What is normally done sent every body out of the court order
yes only you and the child will be there. yesterday | told you whenever an expression comes
which are just not familiar to you go to thectonary, the same camera proceeding, in camera
means as per the dictionary in private room of the judge its not the court room at all so the
answer is very simple it is in the chambers ...not in open court it is in the chambers so keep in
mind the importace of understanding the words which are not very familiar tohgee a

might a look into the dictionary, | knew thisidve done this because case where no in many
cases | do it in chamber even as a trial judge not as (not audible) ...so | understowthing

then | first time in a in a district where ask (not audible) to be taken in to the chamber
thelawyers raised objections (not clearly audible) can not be done ina a chamber | said why
because we would not get that mood to get in to that modwweeto stand and then then talk

to that person mentally retarded person ...I said no thHaiwsit is been done | said no
..camerahas a specific meaning and | showed thbendictionary. so there is absolutely
nothing.. in camera proceedings are to bedooted into the private room of the judge . and
see this Blacks law dictionary also contains the same meaning it is not the ordinary dictionary
itis Black s..in law dictionary also the same meanirgiven so absolutely there is no problem.

if somebody says | want tatch against the bench and ask the question tell them...this is to
be...that is one and then your question Whd said it section 36 ..missing (cross talks) or not
visible to me ...... 0 no...see this is a very good question and a child is not allowed to see the
accused at the time of testify child not to see the accused so the child should not see the accused
when at the time of testify .....testify | come to that testify ...go to itteodary ...the special

court shall ensure shall ensure that the child is not exposed ..exposed ..so exposed also you get
to see in the dictionary in any way to the accused at the time of recording was this will stop
this the time of recording the evidenavhat is meant by evidence(not audible) very fast there

is no time left what is meant by evidence tell me please very fast there is no time left ...sorry
...evidence goes to evidence act we never proceed evidence rheaaggbne through jtist

now ....all statements just act all statements it is statements which the court permits or requires
to be made before it in relation to the matter of fact and all such statements are called (not
audible) only the statements this identification for other sestation to (not audible)36 this
identification fall under 36 yes yes...some body says no please please...this identification found

under section 36. sorry ,........... (cross talks).....identification does not involve or a test or a
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evidence I'll tell you please read what you do in identification ...you show the person please
show ...whether the person which whas committed offence and be both (not audibkejre
girl will say there, show ..showing does not involve involve an oral statement it is only pointing

out ........ (cross talk) you please look into it
Participant: (not audible) is covered under section 9 of the evidence

Justice Hemasorry section 94 actually identification it is actually ..no..no...no..identification

by merely stating you cannot ...... (cross talk)....

Participant: but ,madam ...the object of the section 36 a victim is four year oltethetimize
and therhe ....and then she .vgdhe accused thdme suffering from trauma already ...this is

the object of (cross talks not audible)
Justice Hemayes yes yes | am only on the technical aspect of the section 36
Participant: I..I. my English is not so good ..1 i

Justice HemaNo ..noWhy should you feel sorry ....your English is absolutely fine I am only
a..you were natere | was searching for you ...you were lmate so wdave passed on to some
other aspects. what is evidence... so strictly speaking identification is not by raakiag
statement, identification can be only made by only showing or pointing out but you record it
the person identified (not audiblé¢ pointed out , pointed out and identified then what is your
problem ...madam dwe did not involved an oral statemethibugh you record that the
persorhas showed the accused pointed out,fendorrectly identified ....may be she may say
something but that is not necessary where identification does not amount to does not involve
an oral statement or an evidence theeefors excluded from 36 for the purpose of as madam
said at the last toward the last ...you said so many things beta like beti ...out madam...I

saw..(cross talks not audible)
Justice Hemacan you show that person to me you see somewhere around

Participant: but madam...l wrote...I wrote...she being accuse then the breach of 36 of the section

36 a..a shall ensure that the child is not exposed in any way ..any way means ...

Justice Hemasee we were only on 30 minutes we were on evidence at the time fimgco

the evidence that is the expression used ...... (cross talk not audible)
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Justice HemaNo..no..at the time of evidence alone child is | mean child need not see the
accused but evidence going by the meaning of evidence in evidence act it only ilovalves

statement but identification does not involve oral statement

Participant: which time see the accused , which time after evidence?...then a after evidence

she ...(not audible)

Justice HemaSee the problem is you were matre when thdiscussiorstarted ...... another

thing (cross talk)

Participant: there is one confusion my Itvak stated that we cannot shall presume, may

presume (not audible)

Justice HemaOh you are going back to child ..(cross talk not audible) we will meet in another

session

Participant: For the purpose of section 29 for the purpose of evidence My lord in Section 36, |
cannot take te definition from Evidence Act ........ (cross talk not audible) why should nt we take

the dictionary meaning

Justice HemaNo..no..you this evidee because | mean prove comes under notyondave

to prove it by evidence evidence as defined is aaa so now | will make you do some exercises,
you please go through the chit given to you ....no start please very fast....chit given to you read
it carellly and please obey what is written, Please obey what is written in it go through it
carefully and then think think think think.think about .........

please follow the instructions ....in the paper ....... please you finished...you thought about
it...... read soméhing so so yolnave finished reading it ...ydwave gone through the exercise
now..to the next exercise ..tell the experience to the next person sitting to you please do
it..please do it. you thought about it ..yleave to be veronest about it ...theplease please

tell the experience the person next to you....please please...your are looking at me | will not ask

you to say ...
Participant: why have to share my experience with others...no..no.

Justice Hema.....(cross talks not audible.)....finisheathin such a short time ..... then you
please telher ...you wont do ...we are not talking crime....l will tell you enough ...now from

the exercise what is disclosed is one person is addmanill not tell you ...but when a child

Bail in Cases Involving Several Accussed Page222















