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TRAI AS A TELECOM REGULATOR






(2012)5SCC275

IN THE SUPREME COURT OF INDIA

Writ Petition (Civil) No. 285 of 2010 (Under Article 32 of the Constitution of India)

Decided On: 27.04.2012

Avishek Goenka Vs. Union of India (UOI) and Anr.

Hon'ble Judges/Coram: S.H. Kapadia, C.J.l., A.K. Patnaik and Swatanter Kumar, JJ

In terms of Section 11 of the Telecom Regulatory Authority of India Act, 1997 (for short, 'the
Act'), it is a statutory obligation upon the TRAI to recommend a regulatory regime which will
serve the purpose of development, facilitate competition and promote efficiency, while taking due
precautions in regard to safety of the people at large and the various other aspects of subscriber
verification. Similarly, the DoT is responsible for discharging its functions and duties as,
ultimately, it is the responsibility of the Government to provide for the safety of its citizens. The
TRAI has to regulate the interests of telecom service providers and subscribers, so as to permit and
ensure orderly growth of telecom sector. The Government of India and TRAI, both, have to attain
this delicate balance of interests by providing relevant instructions or guidelines in a timely manner

and ensuring their implementation in accordance with law.

If one examines the powers and functions of TRAI, as postulated under Section 11 of the Act, it is
clear that TRAI would not only recommend, to the DoT, the terms and conditions upon which a
licence is granted to a service provider but has to also ensure compliance of the same and may
recommend revocation of licence in the event of non-compliance with the Regulations. It has to
perform very objectively one of its main functions, i.e., to facilitate competition and promote
efficiency in the operation of the telecommunication services, so as to facilitate growth in such
services. It is expected of this regulatory authority to monitor the quality of service and even

conduct periodical survey to ensure proper implementation.



What emerges from the above discussion is that the stakeholders DoT, TRAI and the licencees are
ad idem in regard to most of the issues in terms of the instructions prepared by the DoT. However,
there are certain points on which there is a difference of opinion between the DoT and the TRAI.
This limited divergence is required to be resolved by further clarification and issuance of more
specific instructions. These issues fall under two categories: - firstly, what has been pointed out by
the Petitioner and secondly, where the DoT and the TRAI hold different opinion as noticed above.
Proper deliberation between the stakeholders possessed of technical knowhow can resolve such
issues usefully and effectively.

The abovementioned points of divergence between TRAI and DoT are matters which will have
serious ramifications not only vis-"-vis the regulatory authorities and the licensees but also on the
subscribers and the entire country. These aspects demand serious deliberation at the hands of the
technical experts. It will not be appropriate for this Court to examine these technical aspects, as
such matters are better left in the domain of the statutory or expert bodies created for that purpose.
The concept of 'regulatory regime' has to be understood and applied by the courts, within the
framework of law, but not by substituting their own views, for the views of the expert bodies like
an appellate court. The regulatory regime is expected to fully regulate and control activities in all

spheres to which the particular law relates.

We have clearly stated that it is not for this Court to examine the merit or otherwise of such policy
and regulatory matters which have been determined by expert bodies having possessing requisite
technical knowhow and are statutory in nature. However, the Court would step in and direct the
technical bodies to consider the matter in accordance with law, while ensuring that public interest
is safeguarded and arbitrary decisions do not prevail. This Court in the case of Delhi Science
Forum and Ors. v. Union of India MANU/SC/0360/1996 : AIR 1996 SC 1356 : 1996) 2 SCC 405,
while dealing with provision of licences to private companies as well as establishment,
maintenance and working of such licences under the provisions of the Telegraph Act, 1885,
applied the ‘wednesbury principle’ and held that ‘as such the Central Government is expected to
put such conditions while granting licences which shall safeguard the public interest and the
interest of the nation. Such conditions should be commensurate with the obligations that flow while
parting with the privilege which has been exclusively vested in the Central Government by the
Act'. It is the specific case of the Petitioner and some of the affected parties in the present



proceedings that certain very important aspects, including security, have not been appropriately
dealt with in the instructions dated 14" March, 2011.

Some divergence on certain specific issues of the regulatory regime has been projected in the
instructions and comments filed by TRAI and DoT. They need to be resolved but, in absence of
any technical knowhow or expertise being available with this Court, it will not be appropriate to
decide, by a judicial dictum, as to which of the views expressed by these high powered bodies
would be more beneficial to the regulatory regime and will prove more effective in advancing the
public interest. Essentially this should be left to be clarified and the disputes be resolved by the
expert bodies themselves. It is a settled canon of law that in a regulatory regime, the terms and
conditions imposed thereunder should be unambiguous and certain. It is expected that the
authorities concerned would enforce the regulatory regime with exactitude. Therefore, it is not
only desirable but also imperative that TRAI and DoT seriously cogitate on the issues where
divergence has been expressed between them and bring unanimity in the terms and conditions of

licences which would form an integral part of the instructions dated 14" March, 2011.

(2014)3SCC222
IN THE SUPREME COURT OF INDIA

Civil Appeal Nos. 5253 of 2010, 951-952, 3298, 3299, 4529, 5834-5836, 5837, 6049 of 2005,
802, 2731, 2794, 3504 of 2006, 4965-4966 of 2007, 177, 598-599 of 2008, 5184, 5873, 6068,
6255, D28298 of 2010, 271-281 of 2011 and T.C. (C) No. 39 of 2010

Decided On: 06.12.2013
Bharat Sanchar Nigam Limited Vs. Telecom Regulatory Authority of India and Ors.
Hon'ble Judges/Coram: G.S. Singhvi, B.S. Chauhan and F.M. Ibrahim Kalifulla, JJ.

By an order dated 6.2.2007 passed in Civil Appeal No. 3298 of 2005 Telecom Regulatory TRAI of
India (TRAI) v. Bharat Sanchar Nigam Limited (BSNL) and connected matters, a two Judge Bench



made a reference to the larger Bench for determination of the following substantial questions of

law of public importance:

1. Whether in the event of any inconsistency between the terms and conditions of the licenses
issued under Section 4 of the Indian Telegraph Act, 1885 and the provisions of the Telecom
Regulatory TRAI of India Act, 1997 (for short, 'the TRAI Act "), the provisions of the TRAI
Act would prevail in view of the purpose and object for which the TRAI Act has been
passed, i.e., for ensuring rapid development of telecommunications in the country
incorporating the most modern technology and, at the same time, protecting the interests
of the consumers and the service providers?

2. Whether TRAI has powers to fix the terms and conditions of inter connectivity between
service providers, in respect of all the licenses, irrespective of the fact whether licenses
issued before or after 24.1.2000-especially in view of the non-obstante clause in Sub-
section (1) of Section 11 and Sub-clause (ii) of Clause (b) of Sub-section (1) of Section 11
of the TRAI (Amendment) Act of 2000?

3. Whether TRAI has no power to fix terms and conditions of interconnectivity between
service providers in respect of licenses issued after 24.01.2000 including terms and
conditions of interconnection agreements-in view of, inter-alia, the scheme laid down in
the provisos to Section 11(1) of the TRAI Act, 1997 as amended on 24.01.2000 and if it
does not have any such power what would be the harmonious construction of the amended
Clause 11(1)(b)(ii) and the new scheme more specifically embodied in the provisos?

4. Whether under the amended provisions of the TRAI Act , 1997 introduced w.e.f.
24.01.2000-the harmonious construction of Section 11(1)(b)(ii) and the scheme of the
provisos to Section 11(1) would allow the TRAI to have the power to fix the terms and
conditions of interconnectivity with respect to licenses issued before 24.1.2000, only to the
extent the licensor (Govt. of India) accepts the recommendations of the TRAI for
incorporation in the new licenses, so as to achieve level playing field between the service
providers granted licenses before and after the amendment of the TRAI Act ?

5. Whether the appeals are maintainable in the present form?



Held,

The term 'regulate’ is elastic enough to include the power to issue directions or to make Regulations
and the mere fact that the expression "as may be provided in the Regulations" appearing in Clauses
(vii) and (viii) of Section 11(1)(b) has not been used in other clauses of that Sub-section does not
mean that the Regulations cannot be framed under Section 36 on the subjects specified in Clauses
(i) to (vi) of Section 11(1)(b). In fact, by framing Regulations under Section 36, the TRAI can
facilitate the exercise of functions under various clauses of Section 11(1)(b) including Clauses (i)
to (vi).

Under Sub-section (1) thereof the TRAI can make Regulations to carry out the purposes of the
TRAI Act specified in various provisions of the TRAI Act including Sections 11, 12 and 13. The
exercise of power under Section 36(1) is hedged with the condition that the Regulations must be
consistent with the TRAI Act and the Rules made thereunder. There is no other restriction on the
power of the TRAI to make Regulations. In terms of Section 37, the Regulations are required to
be laid before Parliament which can either approve, modify or annul the same. Section 36(2),
which begins with the words "without prejudice to the generality of the power under Sub-section
(1)" specifies various topics on which Regulations can be made by the TRAI. Three of these topics
relate to meetings of the TRAI, the procedure to be followed at such meetings, the transaction of
business at the meetings and the register to be maintained by the TRAI. The remaining two topics
specified in Clauses () and (f) of Section 36(2) are directly referable to Section 11(1)(b)(viii) and
11(1)(c). These are substantive functions of the TRAI. However, there is nothing in the language
of Section 36(2) from which it can be inferred that the provisions contained therein control the
exercise of power by the TRAI under Section 36(1) or that Section 36(2) restricts the scope of
Section 36(1).

It is settled law that if power is conferred upon an TRAI/body to make subordinate legislation in general
terms, the particularization of topics is merely illustrative and does not limit the scope of general power.
Section 11(1)(b)(iv) specifically postulates making of Regulations for discharging the functions specified in
those clauses. Section 11(2), which contains non-obstante clause vis-"-vis the Indian Telegraph Act, 1885,
lays down that the TRAI may, from time to time, by order notify the rates at which the telecommunication

services within or outside India shall be provided under the TRAI Act subject to the limitation specified in



Section 11(3). Under Section 12(1), the TRAI is empowered to issue order and call upon any service
provider to furnish such information or explanation relating to its affair or appoint one or more persons
to make an inquiry in relation to the affairs of any service provider and direct inspection of the books of
account or other documents of any service provider. Sections 12(4) and 13 of the TRAI Act on which
reliance has been placed by the learned Counsel for the Respondents in support of their argument that
the TRAI cannot frame Regulations on the subjects mentioned in these two sections are only enabling
provisions. This is evinced from the expressions "shall have the power" used in Section 12(4) and "The
TRAI may" used in Section 13. In terms of Section 12(4), the TRAI can issue such directions to service
providers, as it may consider necessary, for proper functioning by service providers. Section 13 lays down
that the TRAI may for discharge of its functions under Section 11(1), issue such directions to the service
providers, as it may consider necessary. The scope of this provision is limited by the proviso, which lays
down that no direction under Section 12(4) or Section 13 shall be issued except on matters specified in
Section 11(1)(b). It is thus clear that in discharge of its functions, the TRAI can issue directions to the
service providers. The TRAI Act speaks of many players like the licensors and users, who do not come
within the ambit of the term "service provider". If the TRAI has to discharge its functions qua the licensors
or users, then it will have to use powers under provisions other than Sections 12(4) and 13. Therefore, in
exercise of power under Section 36(1), the TRAI can make Regulations which may empower it to issue
directions of general character applicable to service providers and Ors. and it cannot be said that by
making Regulations under Section 36(1) the TRAI has encroached upon the field occupied by Sections

12(4) and 13 of the Act.

A reading of the plain language of Section 33 makes it clear that the TRAI can, by general or
special order, delegate to any member or officer of the TRAI or any other person such of its powers
and functions under the TRAI Act except the power to settle disputes under Chapter IV or make
Regulations under Section 36. This means that the power to make Regulations under Section 36 is
non-delegable. The reason for excluding Section 36 from the purview of Section 33 is simple. The
power under Section 36 is legislative as opposed to administrative. By virtue of Section 37, the
Regulations made under the TRAI Act are placed on par with the rules which can be framed by
the Central Government under Section 35 and being in the nature of subordinate legislations, the
rules and Regulations have to be laid before both the Houses of Parliament which can annul or
modify the same. Thus, the Regulations framed by the TRAI can be made ineffective or modified

by Parliament and by no other body.



In view of the above discussion and the propositions laid down in the judgments referred to in the
preceding paragraphs, we hold that the power vested in the TRAI under Section 36(1) to make
Regulations is wide and pervasive. The exercise of this power is only subject to the provisions of
the TRAI Act and the Rules framed under Section 35 thereof. There is no other limitation on the
exercise of power by the TRAI under Section 36(1). It is not controlled or limited by Section 36(2)
or Sections 11, 12 and 13.

(1996)2SCC405
IN THE SUPREME COURT OF INDIA
Writ Petition (Civil) No. 691 of 1995 etc.
Decided On: 19.02.1996
Delhi Science Forum and others Vs. Union of India and another
Hon'ble Judges/Coram: N.P. Singh and K. Venkataswami, JJ.

Governmental policy for providing regulatory body for managing telecommunication affairs was
questioned through several writ petitions by appellants. All the petitions were referred to Supreme
Court for decision. The appellants contended that delegation of authority by licences to private
body and non-governmental companies in telecommunication affairs against economic interest
and dangerous for national security. The Supreme Court found Telecom policy adopted by

Government necessary consequence of liberalisation of economy.

The new Telecom Policy is not only a commercial venture of the Central Government, but the
object of the policy is also to improve the service so that the said service should reach the common
man and should be within his reach. The different licensees should not be left to implement the
said Telecom Policy according to their perception. It has rightly been urged that while
implementing the Telecom Policy the security aspect cannot be overlooked. The existence of a

Telecom Regulatory Authority with the appropriate powers is essential for introduction of plurality



in the Telecom Sector. The National Telecom Policy is a historic departure from the practice
followed during the past century. Since the private sector will have to contribute more to the
development of the telecom network than DOT/MTNL in the next few years, the role of an
independent Telecom Regulatory Authority with appropriate powers need not be impressed, which
can harness the individual appetite for private gains, for social ends. The Central Government and
the Telecom Regulatory Authority have not to behave like sleeping trustees, but have to function

as active trustees for the public good.

(2011)10SCC543
IN THE SUPREME COURT OF INDIA

Civil Appeal Nos. 5059 of 2007, 179-180 of 2008, 363 of 2008, 1229-1230 of 2008, 2065 of
2008, 2479 of 2008, 1552 of 2009, 3868 of 2009, 7049 of 2010, 7062 of 2010, 7063-7064 of
2010, 7443 of 2010, 7446 of 2010, 7126 of 2010, 7444 of 2010, 7445 of 2010, 9646-9661 of
2010, 2030 of 2011, 2031 of 2011, 2270 of 2011, 3245 of 2011, 5450-5451 of 2011, 311-314
and 317-318 of 2008, Civil Appeal Nos. 8627-8628 of 2011 (Arising out of SLP (C) Nos. 1786-
1787 of 2009) and Civil Appeal Nos. 8625-8626 of 2011 (Arising out of SLP (C) Nos. 6641-
6642 of 2010)

Decided On: 11.10.2011

Union of India (UOI) and Anr. Vs. Association of Unified Telecom Service Providers of

India and Ors.
Hon'ble Judges/Coram: R.V. Raveendran and A.K. Patnaik, JJ.

(1). Whether after dismissal of Civil Appeal No. 84 of 2007 of the Union of India against the
order dated 07.07.2006 of the TDSAT, by this Court by order dated 19.01.2007, the Union of
India can re-agitate the question decided in the order dated 07.07.2006 that the Adjusted
Gross Revenue will include only revenue arising from licensed activities and not revenue

from activities outside the license of the licensee.



As per the express language of the order dated 19.01.2007 of this Court in Civil Appeal No. 84 of
2007, Union of India could raise each of the grounds extracted above before the TDSAT. Hence,
even if we hold that the order dated 07.07.2006 of the TDSAT got merged with the order dated
19.01.2007 of this Court passed in Civil Appeal No. 84 of 2007, by the express liberty granted by
this Court in the order dated 19.01.2007, Union of India could urge before the TDSAT all the
contentions covered under Ground Nos. 1 to 6 extracted above including the contention that the
definition of Adjusted Gross Revenue as given in the license could not be challenged by the
licensee before the TDSAT and will include all items of revenue mentioned in the definition of

Adjusted Gross Revenue in the license.

(if). Whether the TRAI and the TDSAT have jurisdiction to decide whether the terms and
conditions of license which had been finalized by the Central Government and incorporated

in the license agreement including the definition of Adjusted Gross Revenue.

The provisions in the TRAI Act show that notwithstanding Sub-section (1) of Section 4 of the
Telegraph Act vesting exclusive privilege on the Central Government in respect of
telecommunication activities and notwithstanding the proviso to Sub-section (1) of Section 4 of
the Telegraph Act vesting in the Central Government the power to decide on the conditions of
license including the payment to be paid by the licensee for the license, the TRAI has been
conferred with the statutory power to make recommendations on the terms and conditions of the
license to a service provider and the Central Government was bound to seek the recommendations
of the TRAI on such terms and conditions at different stages, but the recommendations of the
TRAI are not binding on the Central Government and the final decision on the terms and conditions
of a license to a service provider rested with the Central Government. The legal consequence is
that if there is a difference between the TRAI and the Central Government with regard to a
particular term or condition of a license, as in the present case, the recommendations of the TRAI

will not prevail and instead the decision of the Central Government will be final and binding.

The scheme of TRAI Act therefore is that the TRAI being an expert body discharges
recommendatory functions under Clause (a) of sub-section (1) of Section 11 of the TRAI Act and
discharges regulatory and other functions under Clauses (b), (c) and (d) of Sub-section (1) of
Section 11 of the TRAI Act. TRAI being an expert body, the recommendations of the TRAI under



Clause (a) of Sub-section (1) of Section 11 of the TRAI Act have to be given due weight age by
the Central Government but the recommendations of the TRAI are not binding on the Central
Government. On the other hand, the regulatory and other functions under Clauses (b), (c) and (d)
of Sub-section (1) of Section 11 of the TRAI Act have to be performed independent of the Central
Government and are binding on the licensee subject to only appeal in accordance with the
provisions of the TRAI Act.

If the TDSAT found that there was no effective consultation with the TRAI on the opinion of the
expert on accountancy, the TDSAT could have at best, if it had the jurisdiction to decide the
dispute, directed the TRAI to consider the opinion of the expert on accountancy and send its
recommendations to the Central Government and directed the Central Government to consider
such fresh recommendations of the TRAI as provided in the provisos to Section 11(1) of the TRAI
Act. Instead the TDSAT has considered the recommendations of the TRAI and passed the fresh
impugned order dated 30.08.2007 contrary to the very provisions of Section 11(1)(a) of the TRAI
Act and the provisos thereto. At any rate, as the Central Government has already considered the
fresh recommendations of the TRAI and has not accepted the same and is not agreeable to alter
the definition of Adjusted Gross Revenue, the decision of the Central Government on the point
was final under the first proviso and the fifth proviso to Section 11(1) of the TRAI Act, 1997.

Once a licensee has accepted the terms and conditions of a license, he cannot question the validity
of the terms and conditions of the license before the Court. We, therefore, hold that the TRAI and
the TDSAT had no jurisdiction to decide on the validity of the definition of Adjusted Gross
Revenue in the license agreement and to exclude certain items of revenue which were included in
the definition of Adjusted Gross Revenue in the license agreement between the licensor and the
licensee. The orders impugned in these appeals are therefore set aside and the matters are remitted

to TDSAT to pass fresh orders in accordance with law.

(iii). Whether as a result of the Union of India not filing an appeal against the order dated
07.07.2006 of the TDSAT passed in favour of some of the licensees, the said order dated
07.07.2006 had not become binding on the Union of India with regard to the issue that



revenue realized from activities beyond the licensed activities cannot be included in the

Adjusted Gross Revenue.

the Tribunal in its order dated 07.07.2006 has not just decided a dispute on the interpretation of
Adjusted Gross Revenue in the license, but has decided on the validity of the definition of Adjusted
Gross Revenue in the license. As we have already held, the Tribunal had no jurisdiction to decide
on the validity of the terms and conditions of the license including the definition of Adjusted Gross
Revenue incorporated in the license agreement. Hence, the order dated 07.07.2006 of the Tribunal
in so far as it decides that revenue realized by the licensee from activities beyond the license will
be excluded from Adjusted Gross Revenue dehors the definition of Adjusted Gross Revenue in the
license agreement is without jurisdiction and is a nullity and the principle of res judicator will not
apply. We accordingly hold that the order dated 07.07.2006 of the Tribunal was not binding on the
Union of India even in those cases in which the Union of India did not file any appeal against the
order dated 07.07.2006 before this Court.

(iv). Whether the licensee can challenge the computation of Adjusted Gross Revenue, and if

so, at what stage and on what grounds.

Section 14 (a)(i) of the TRAI Act, as we have seen, provides that the TDSAT can adjudicate any
dispute between the licensor and the licensee. One such dispute can be that the computation of
Adjusted Gross Revenue made by the licensor and the demand raised on the basis of such
computation is not in accordance with the license agreement. This dispute however can be raised
by the licensee, after the license agreement has been entered into and the appropriate stage when
the dispute can be raised is when a particular demand is raised on the licensee by the licensor.
When such a dispute is raised against a particular demand, the TDSAT will have to go into the
facts and materials on the basis of which the demand is raised and decide whether the demand is
in accordance with the license agreement and in particular the definition of Adjusted Gross
Revenue in the license agreement and can also interpret the terms and conditions of the license

agreement.



As stated for some of the licensees, demands have already been raised on them. Hence if the
demands have been raised time is granted to the licensees to raise the dispute before TDSAT

against the demands and during this period the demands will not be enforced.




1A%

SEBI’S POWER TO REGULATE THE SECURITIES
MARKET









(2004)8SCC524
IN THE SUPREME COURT OF INDIA
Civil Appeal Nos. 3183, 3701 and 3872 of 2003 and D3952 of 2004
Decided On: 25.08.2004
Clariant International Ltd. and Anr. Vs. Securities and Exchange Board of India
Hon'ble Judges/Coram: N. Santosh Hegde, S.B. Sinha and A.K. Mathur, JJ.

Present appeals filed by acquirer company as well as SEBI against order whereby interest
is made payable only to those shareholders who held shares of company on triggering date

Rate of interest :

Section 11 of the Act provides that it shall be the duty of the Board to protect the interest of
investors in securities. Regulation 44 of 1997, however, empowered the Board to issue directions
only in the interest of the securities market. The expression "in the interest of the investors" did
not occur therein. Regulation 44 of 2002 Regulations, thus, confers a wider power upon the Board.
The said power is without prejudice to its right to initiate action under Chapter VIA and Section
24 of the Act which deals with offences . Regulation 44 of 2002 Regulations, furthermore,
empowers the Board to issue directions both in the interest of the securities market as well as for
protection of interest of investors. Such directions may be issued in its discretion. It, however, in
its discretion may or may not issue such directions. Regulation 44 (i) of Regulations, therefore,
confers a power upon the Board to issue directions also in the interest of the investors which would

include a direction to pay interest.

A direction in terms of Regulation 44 which was in the interest of securities market indisputably
would have caused civil or evil consequences on the defaulters. Clause (i) of Regulation 44,
however, does not provide for any penal consequence. It provides for only a civil consequence. By
reason of the said provision, the power of the Board to issue directions is sought to be restricted to

pay the amount consideration together with interest at the rate not less than the interest payable by



banks on fixed deposits. Both the Board and the Tribunal have proceeded on the basis that the
interest is to be paid with a view to recompense the shareholders and not by way of penalty or
damages. Such a direction, therefore, was for the purpose of protecting the interest of investors
and not "in the interest of the securities market". The transactions in the market are not thereby
affected one way or the other. The Board, as noticed hereinbefore, has a discretion in the matter
and, thus, it may or may not issue such a direction. The shareholders do not have any say in the

matter. As a necessary concomitant, they have no legal right.

The Board further having a discretionary jurisdiction must exercise the same strictly in accordance
with law and judiciously. Such discretion must be a sound exercise in law. The discretionary
jurisdiction, it is well- known, although may be of wide amplitude as the expression "as it deems
fit" has been used but in view of the fact that civil consequence would ensue by reason thereof, the
same must be exercised fairly and bona fide. The discretion so exercised is subject to appeal as

also judicial review, and, thus, must also answer the test of reasonableness.

By reason of Regulation 44, as substituted in 2002, the discretionary jurisdiction of the Board is
curtailed. It in terms of Regulations 1997 could award interest by way of damages but by reason
of Regulation 2002, its power is limited to grant interest to compensate the shareholders for the
loss suffered by them arising out of the delay in making the public offer. The courts of law can
take judicial notice of both inflation as also fall in bank rate of interest. The bank rate of interest
both for commercial purpose and other purposes had been the subject-matter of statutory
provisions as also the judge-made laws. The statutory changes brought about must be noticed by
the court keeping in view the fact that the nature of jurisdiction by the Board has been changed.
The mischief rule also in this case should be applied. Furthermore while construing such
provisions, the courts must take into consideration the provisions of the law as had been interpreted

by courts prior thereto.

To whom interest is payable:

A shareholder having regard to the direction issued by the Tribunal must be one who was a
shareholder on the triggering date. Purpose and object of creating a legal fiction is well-known.

Once a fiction is created upon imagining a certain state of affairs, the imagination cannot be



permitted to be boggled when it comes to the inevitable corollaries thereof. Directions by the Board
are required to be issued for the purpose of protecting the interest of the investors which would
imply that such protection be extended to the persons who are entitled thereto and not any other
shareholder who would get the same by windfall. The shareholders contemplated under clause (i)
of Regulation 44 must be those shareholders whose shares have been accepted upon public
announcement of offer and who have suffered loss owing to blockage of amount by not being able
to sell the shares held by them. The object of the said provision is to protect the interest of such
shareholders who had suffered a loss for delay in making the public announcement and, thus, may
have to be compensated. The very fact that the bench-mark as regard the rate of interest has been
fixed is also a pointer to the fact that the interest is to be paid to such investors who had suffered
some loss. While compensating a person, the court should see that he is not unjustly enriched.
Interest is directed to be paid on the default of the acquirer occasioning loss suffered by an investor
of his money. The question of paying interest by way of compensation to persons who had not
suffered any loss, thus, would not arise. Interest was, therefore, payable only to such persons who

were shareholders of target company as on the triggering date.

The difference of amount calculated on the basis of interest at the rate of 10% and 15% would be
about Rs.85 per equity share. If shareholders are to be compensated owing to the act of delay on
the part of the acquirer in making the public announcement, in a case of this nature, an attempt
should be made to strike a delicate balance. The bank rate of interest payable by the nationalized
banks on a fixed deposit for the period from 1998 to 2003 was around 9%. This fact has been
accepted by the Tribunal. It has also been accepted by the Tribunal that the decisions of this Court
relating to rate of interest payable by nationalized banks on fixed deposits and on the compensation
amount fixed under the Motor Vehicles Act would be 9% p.a. The Tribunal has applied the said
test but, as discussed hereinbefore, committed two apparent errors, namely, it did not think fit to
calculate the mean of the rate of interest payable by the banks and; it thought that quarterly rests
is payable on the deposits made by an investor in a bank. Quarterly rests are only payable in
commercial transactions when a bank grants loans. When any criteria is fixed by a statute or by a
policy, an attempt should be made by the authority making the delegated legislation to follow the
policy formulation broadly and substantially and in conformity thereof. The rate of interest fixed

by the Board and the Tribunal, thus, in our opinion, was not correct.



Effect of Board being an expert body:

The modern sociological condition as also the needs of the time have necessitated growth of
administrative law and administrative tribunal. Executive functions of the State calls for exercise
of discretion. The executive also, thus, performs quasi judicial and quasi legislative functions and,
in this view of the matter, the administrative adjudication has become an indispensable part of the

modern state activity.

Administrative Tribunals may be called a specialized court of law, although it does not fulfil the
criteria of a law court as is ordinarily understood inasmuch as it cannot like an ordinary court of
law entertain suits on various matters, including the matter relating to the vires of legislation.
However, such a Tribunal like ordinary law courts are bound by the rules of evidence and
procedure as laid down under the law and are required to determine the lis brought before it strictly

in accordance with the law.

A key feature of this Tribunal would be flexibility. Possible innovations would be the involvement
of expertise from other professions (architects, surveyors, etc.); "multidiscipline adjudicating
panels"; broad discretion over rights of appearance; power to instruct independent counsel on
behalf of the Tribunal or members of the public; resources for direct investigation by the Tribunal
itself; and incorporation into the Tribunal of the existing inspectorate to deal with "cases of a lesser

dimension."

The Board is indisputably an expert body. But when it exercises its quasi judicial functions; its
decisions are subject to appeal. The Appellate Tribunal is also an expert Tribunal. Only such
persons who have the requisite qualifications are to be appointed as members thereof as would

appear from Sub-section 2 of Section 15M of the said Act

The conflict of jurisdiction between an expert tribunal vis-"-vis the courts in the context of the
doctrine of separation of powers poses a problem even in other countries. Throughout the world,
specialized adjudicators are performing numerous roles. There are diverse specialized tribunals in
America as also in the Commonwealth countries. In certain States, statutes have been enacted

authorizing appeals to the Administrative Division which jurisdiction used to be exercised by the



High Court alone. The appeals range from questions of law to selected questions of fact, to full

rehearing of all issues.

Had the intention of the Parliament been to limit the jurisdiction of the Tribunal, it could say so
explicitly as it has been done in terms of Section 15Z of the Act whereby the jurisdiction of this
Court to hear the appeal is limited to the question of law. The jurisdiction of the appellate authority
under the Act is not in any way fettered by the statute and, thus, it exercises all the jurisdiction as

that of the Board. It can exercise its discretionary jurisdiction in the same manner as the Board.

The SEBI Act confers a wide jurisdiction upon the Board. Its duties and functions thereunder, run
counter to the doctrine of separation of powers. Integration of power by vesting legislative,
executive and judicial powers in the same body, in future, may raise a several public law concerns
as the principle of control of one body over the other was the central theme underlying the doctrine

of separation of powers.

Our Constitution although does not incorporate the doctrine of separation of powers in its full
rigour but it does make horizontal division of powers between the Legislature, Executive and
Judiciary. [See Rai Sahib Ram Jawaya Kapur and Ors. Vs . The State of Punjab,
MANU/SC/0011/1955 : [1955]2SCR225 ].

The Board exercises its legislative power by making regulations, executive power by administering
the regulations framed by it and taking action against any entity violating these regulations and
judicial power by adjudicating disputes in the implementation thereof. The only check upon
exercise of such wide ranging power is that it must comply with the Constitution and the Act. In
that view of the matter, where an expert Tribunal has been constituted, the scrutiny at its end must
be held to be of wide import. The Tribunal, another expert body, must, thus, be allowed to exercise
its own jurisdiction conferred on it by the statute without any limitation.

In Cellular Operators Association of India and Ors. vs . Union of India and Ors.
[2002]SUPP5SCR222 , this Court observed :

"TDSAT was required to exercise its jurisdiction in terms of Section 14A of the Act.

TDSAT itself is an expert body and its jurisdiction is wide having regard to sub- section



(7) of Section 14A thereof. Its jurisdiction extends to examining the legality, propriety
or correctness of a direction/order or decision of the authority in terms of sub-section
(2) of Section 14 as also the dispute made in an application under sub-section (1)
thereof. The approach of the learned TDSAT, being on the premise that its jurisdiction
is limited or akin to the power of judicial review is, therefore, wholly unsustainable.
The extent of jurisdiction of a court or a Tribunal depends upon the relevant statute.
TDSAT is a creature of a statute. Its jurisdiction is also conferred by a statute. The
purpose of creation of TDSAT has expressly been stated by the Parliament in the
Amending Act of 2000. TDSAT, thus, failed to take into consideration the amplitude of

its jurisdiction and thus misdirected itself in law"

The regulatory bodies exercise wide jurisdiction. They lay down the law. They may prosecute.
They may punish. Intrinsically, they act like an internal audit. They may fix the price, they may
fix the area of operation and so on and so forth. While doing so, they may, as in the present case,

interfere with the existing rights of the licensees".

In West Bengal Electricity Regulatory Commission vs . CESC Ltd. AIR2002SC3588 , a Bench of

this Court, (in which one of us Santosh Hegde, J. was a member), observed :

"..From s. 4 of the 1998 Act, we notice that the Central Electricity Regulatory
Commission which has a judicial member as also a number of other members having
varied qualifications, is better equipped to appreciate the technical and factual
questions involved in the appeals arising from the orders of the Commission. Without
meaning any disrespect to the judges of the High Court, we think neither the High Court
nor the Supreme Court would in reality be appropriate appellate forums in dealing
with this type of factual and technical matters. therefore, we recommend that the
appellate power against an order of the state commission under the 1998 Act should
be conferred either on the Central Electricity Regulatory Commission or on a similar
body. We notice that under the Telecom Regulatory Authority of India Act 1997 in
chapter 1V, a similar provision is made for an appeal to a special appellate tribunal
and thereafter a further appeal to the Supreme Court on questions of law only. We think



a similar appellate provisions may be considered to make the relief of appeal more

effective.”

The provisions of the 1992 Act and the Regulations framed thereunder squarely apply to the

observations made by this Court in West Bengal Electricity Regulation Commission (supra).

We are of the opinion that while calculating the amount of interest, the amount of dividend paid
to the shareholders should be excluded. The shareholders who by reason of default on the part of
acquirer have been deprived of interest payable on the difference of the offer price and market
price would be entitled to interest as direction to pay interest being not penal in nature, they cannot
make double gains. The Tribunal, in our opinion, has committed an error in holding that the
dividend being a participatory benefit available to a shareholder and being distinct from interest,
the same should not be taken into consideration. The regulation fixes a benchmark as regard rate
of interest. If any amount has been received by the shareholders by keeping the shares till a public
offer was made, the amounts so received by him by way of dividend should be set off. We would
reiterate that the shareholders did not have any right to get interest and in effect and substance they
were only to be compensated for the loss of interest and nothing more. On the same analogy, if
they had received some gains by holding the shares fairly for a long period of five years, the
amount of dividend cannot be permitted to be retained by them. The amount of dividend should,

thus, be adjusted towards the interest payable to them.

We, therefore, direct, having regard to the peculiar facts and circumstances of the case, that the
interest of justice would be sub-served, if the rate of interest is directed to be paid at 10% per
annum from March 1998 till 2003. The interest at the rate of 10% per annum is directed in stead
and place of normal 9% having regard to the fact that the Appellants themselves in their
Memorandum of Appeal filed before the Tribunal had contended that the Board should have
granted interest at the rate of 10% per annum instead of 15%. If any dividend was paid during the

said period, the same shall be adjusted with the amount of interest.

The appellants had deposited a total amount of 111.50 crores which sums have been invested. The
interest accruing thereupon shall enure to the benefit of those shareholders who were entitled to



the payment of interest for the period during which the said amount remained invested in terms of

the order of this Court..

We uphold that part of the decision of the Tribunal whereby it was held that those persons who
were the shareholders till 24.2.1998 and continued to be shareholders on the closure day of public

offer alone would be entitled to interest.

(2013)1SCC1
IN THE SUPREME COURT OF INDIA
Civil Appeal Nos. 9813 and 9833 of 2011
Decided On: 31.08.2012

Sahara India Real Estate Corporation Ltd. and Ors. Vs. Securities and Exchange Board of

India and Anr.
Hon'ble Judges/Coram: K.S. Panicker Radhakrishnan and J.S. Khehar, JJ.

The appellants were the companies controlled by Sahara Group. Appellants issued Optionally
Fully Convertible Debentures (OFCDs) by way of private placement and filed details of OFCDs
in the Red Herring Prospectus (RHP) with the Registrar of Companies (RoC). Appellants have
specifically indicated in the RHP that they did not intend to get their securities listed on any
recognized Stock Exchange. It was also stated in the RHP that only those persons to whom the
Information Memorandum (IM) was circulated and/or approached privately who were
associated/affiliated or connected in any manner with Sahara Group, would be eligible to apply.
SEBI received complaint from 'Professional Group for Investors Protection' alleging that
appellants were issuing convertible bonds to the public throughout the country. It was also alleged

that appellants were issuing Housing bonds without complying with Rules/Regulations/Guidelines



issued by RBI/MCA. Thereafter, SEBI issued summons directing the appellants to furnish the
requisite information. Appellants replied that they were not a listed company, nor did they intend
to get its securities listed on any recognized Stock Exchange in India and that OFCDs issued by
the appellants would not fall u/ss. 55A(a) and/or (b) of Company Act and hence the issue and/or
transfer of securities and/or non-payment of dividend or administration of either the company or
its issuance of OFCDs, were not to be administered by SEBI and all matters pertaining to the
unlisted company would fall under the administration of the Central Government or RoC. It was
also submitted that Regulations. 3 and 6 of Regulations would not apply, since there was no public

issue either in the nature of an initial public offer or further public offer.

SEBI passed its order and held that OFCDs issued would come within the definition of 'securities’
as defined u/s. 2(h) of SCR Act. SEBI also held that those OFCDs issued to the public were in the
nature of Hybrid securities, marketable and would not fall outside the genus of debentures. It was
further held that the OFCDs issued were debentures and the appellants have designed the OFCDs
to invite subscription from the public at large through their agents, private offices and information
memorandum. SEBI concluded that OFCDs issued were public issues and the appellants were
bound to comply with s. 73 of the Company Act, in compliance with the parameters provided by
the first proviso of s. 67(3) of the Company Act. SEBI took the view that OFCDs issued by
appellants should have been listed on a recognized Stock Exchange and ought to have followed

the disclosure requirement and other investors' protection norms.

On appeal, Tribunal upheld the order passed by the SEBI and directed the appellants to repay
within 6 months, the amount collected from the investors, on the terms as set out by the order of

the SEBI. Hence, the instant appeal

Whether SEBI has jurisdiction to administer the provisions of ss. 56, 62, 63, 67, 73 and the
related provisions of the Company Act, after the insertion of s. 55A(b) of Company Act w.e.f.
13-12-2000. Held, so far as the provisions enumerated in the s. 55A of the Company Act, so far as
they relate to issue and transfer of securities and non-payment of dividend was concerned, SEBI
has the power to administer in the case of listed public companies and in the case of those public
companies which intend to get their securities listed on a recognized Stock Exchange in India. In

any other case, i.e. rest of the matters, that was excluding matters relating to issue and transfer of



securities and non-payment of dividend be administered by the Central Government in the case of
listed public companies and those companies which intend to get their securities listed on any
recognized Stock Exchange in India. Explanation to s. 55A of Company Act further clarifies the
position so as to remove doubts, saying all powers relating to other matters including the matters
relating to prospectus, statement in lieu of prospectus, return of allotment, issue of shares and
redemption of irredeemable preference shares, should be exercised by the Central Government,

Tribunal or the RoC, as the case may be.

In the instant case, SEBI has the powers to administer the provisions referred to in the opening
part of s. 55A of Company Act which relates to issue and transfer of securities and non-payment
of dividend by public companies like appellants, which have issued securities to 50 persons or
more, though not listed on a recognized Stock Exchange, whether they intended to list their
securities or not. No illegality in the proceedings initiated by SEBI as well as in the order passed
by SEBI and Tribunal and they were accordingly upheld. The order passed by SC in appeals filed
by the appellants, praying for extending the time for refund of the amount of Rs.17,400 crores, as
ordered by Tribunal, stands vacated and consequently the entire amount will have to be refunded

by appellants with 15% interest. Appeals dismissed.

Whether the public companies was legally obliged to file the final prospectus u/s. 60B(9) of
Act with SEBI - Held, prospectus was the principal medium through which the investors get
information of the strength and weakness of the company, its creditworthiness, credence and
confidence of promoters and the company's prospects. SEBI, u/s. 60B(9) of Act, as a Regulator
was legally obliged to examine whether, upon the closing of the offer of securities, a final
prospectus giving the details of the total capital raised, whether by way of debt or share capital and
the closing of the securities and other details as were not complete in RHPs, have been filed in a
case of listed public company with SEBI. This duty was cast on the Registrar alongwith SEBI in
the case of a listed public company and in any other case only the Registrar. Hence, appellants
were legally obliged to file the final prospectus u/s. 60B(9) of Act with SEBI, failure to do so

attracts criminal liability. Appeals dismissed.

Whether s. 67 of the Act implies that the company's offer of shares or debentures to 50 or

more persons would ipso facto become a public issue, subject to certain exceptions provided



therein and the scope and ambit of the first proviso to s. 67(3) of the Act. - Held, if an offer of
securities was made to 50 or more persons, it would be deemed to be a public issue, even if it was
of domestic concern or proved that the shares or debentures were not available for subscription or
purchase by persons other than those received the offer or invitation. First proviso to s. 67(3) of
Act casts a legal obligation to list the securities on a recognized Stock Exchange, if the offer was
made to 50 or more persons, which appellants have violated which may attract the penal provisions

contained in s. 68 of the Act. Appeals dismissed.

Legal obligations with regard to Listing of Securities on Stock Exchange - What s. 73 of the
Act casts an obligation on a public company intending to offer its shares or debentures to the
public, to apply for listing of its securities on a recognized Stock Exchange once it invites
subscription from 50 or more persons and what legal consequences would follow, if permission
u/s. 73(1) of Act was not applied for listing of securities. Held, as per the proviso to ss. 67(3) and
73(1) of Act, an application for listing becomes mandatory and a legal requirement. S. 73 of the
Act casts an obligation on a public company to apply for listing of its securities on a recognized
Stock Exchange, once it invites subscription from 50 or more persons, which appellants have
violated and they have to refund the money collected to the investors with interest. Appeals

dismissed.

Scope of Guidelines and Regulations (Securities and Exchange Board of India (Disclosure
and Investor Protection) Guidelines, 2000. Securities and Exchange Board of India (Issue of
Capital and Disclosure Requirements) Regulations, 2009,) What was the scope and ambit of
Guidelines and Regulations and whether appellants have violated the various provisions of
the Guidelines and Regulations, by not complying with the disclosure requirements or
investor protection measures prescribed for public issue under Guidelines and Regulations,
thereby violating s. 56 of the Act. Held, Guidelines were implemented by SEBI with regard to
the listed and unlisted companies, which made public offer, until it was replaced by Regulations.
In the instant case, SEBI was not informed of the issuance of securities by the appellants while the
Guidelines were in force and appellants continued to mobilize funds from the public which was
nothing but continued violation which started when the Guidelines were in force and also when
they were replaced by Regulations. Further, it may also be recalled that any solicitation for
subscription from public can be regulated only after complying with the requirements stipulated



by SEBI. Appellants have violated the Guidelines and Regulations by not complying with the
disclosure requirements and investor protection measures for public, and also violated s. 56 of the

Act which attracts penal provisions. Appeals dismissed.

Whether the Unlisted Public Companies (Preferential Allotment) Rules, 2003. framed by the
Central Government were applicable to any offer of shares or debentures to 50 or more as
per the first proviso to s. 67(3) of the Act and what was the effect of Unlisted Public
Companies (Preferential Allotment) Amendment Rules, 2011and whether it would operate
only prospectively making it permissible for appellants to issue OFCDs to 50 or more persons
prior to 14-12-2011. Held, 2003 Rules or the 2011 Rules cannot override the provisions of ss.
67(3) and 73 of Act, being subordinate legislations, 2003 Rules were also not applicable to any
offer of shares or debentures to more than 49 persons and were to be read subject to the proviso to
ss. 67(3) and 73(1) of the Act. Appeals dismissed.

Whether after the insertion of the definition of "securities’ in s. 2(45AA) of Company Act as
‘including hybrids' and after insertion of the separate definition of the term hybrid" in s.
2(19A) of the Company Act, the provision of s. 67 of Company Act would apply to OFCDs
issued by appellants and what was the effect of the s. 2(h) of Securities Contracts Regulations
Act, 1956, Act on it. Held, the terms 'Securities' defined in the Company Act has the same
meaning as defined in the SCR Act, which would also cover the species of ‘hybrid" defined u/s.
2(19A) of the Company Act. Since the definition of 'securities' u/s. 2(45AA) of the Company Act
includes 'hybrids', SEBI has jurisdiction over hybrids like OFCDs issued by appellants, since the
expression 'securities' has been specifically dealt with u/s. 55A of the Company Act.

Whether OFCDs issued by appellants were convertible bonds falling within the scope of s.
28(1)(b) of the Act, therefore, not "securities’ or, at any rate, not listable under the provisions
of Act. Held, s. 28(1)(b) of the Act indicates that it was only convertible bonds and share/warrant
of the type referred to therein, which were excluded from the applicability of the Act and not
debentures, which were separate category of securities in the definition contained in s. 2(h) of Act.
Contention of appellants that OFCDs issued by them were convertible bonds issued on the basis
of the price agreed upon at the time of issue and, therefore, the provisions of Act, would not apply,

in view of s. 28(1)(b) of Act cannot be sustained.



Whether SEBI can exercise its jurisdiction u/ss. 11(1), 11(4), 11A(1)(b) and 11B of the 1992
Act and Regulation 107 of Securities and Exchange Board of India (Issue of Capital and
Disclosure Requirements) Regulations, 2009, over public companies who have issued shares
or debentures to 50 or more, but have not complied with the provision of s. 73(1) of 1956 Act.
Held, SEBI can exercise its jurisdiction u/ss. 11(1), 11(4), 11A(1)(b) and 11B of 1992 Act and
regn. 107 of Regulations over public companies who have issued shares or debentures to 50 or
more, but not complied with the provisions of s. 73(1) of 1956 Act by not listing its securities on
a recognized Stock Exchange.

Scope of s. 73(2) of the Act regarding refund of the money collected from the Public. Held,
appellants were legally bound to refund the money collected to the investors, as provided u/s. 73(2)

of the Act r/w. r. 4D of the Rules and the SEBI has the power to enforce those provisions.

Civil and Criminal liability under the Company Act, 1956 - Held, appellants' conduct invites
civil and criminal liability under various provisions like ss. 56(3), 62, 68, 68A, 73(3), 628, 629

and so on of Act
ORDER

We, therefore, find, on facts as well as on law, no illegality in the proceedings initiated by SEBI
as well as in the order passed by SEBI (WTM) dated 23.6.2011 and SAT dated 18.10.2011 and
they are accordingly upheld. The order passed by this Court in C.A. N0.9813 of 2011 filed by
SIREC and in C.A. N0.9833 of 2011 filed by SHICL, praying for extending the time for refund of
the amount of Rs.17,400 crores, as ordered by SAT, stands vacated and consequently the entire
amount, including the amount mentioned above will have to be refunded by Saharas with 15%
interest. We have gone through each other's judgment and fully concur with the reasoning and the
views expressed therein and issue the following directions in modification of the directions issued
by SEBI (WTM) which was endorsed by SAT:

236. Saharas (SIRECL & SHICL) would refund the amounts collected through RHPs dated
13.3.2008 and 16.10.2009 along with interest @ 15% per annum to SEBI from the date of receipt
of the subscription amount till the date of repayment, within a period of three months from today,

which shall be deposited in a Nationalized Bank bearing maximum rate of interest.



237. Saharas are also directed to furnish the details with supporting documents to establish whether
they had refunded any amount to the persons who had subscribed through RHPs dated 13.3.2008
and 16.10.2009 within a period of 10 (ten) days from the pronouncement of this order and it is for
the SEBI (WTM) to examine the correctness of the details furnished.

238. We make it clear that if the documents produced by Saharas are not found genuine or
acceptable, then the SEBI (WTM) would proceed as if the Saharas had not refunded any amount
to the real and genuine subscribers who had invested money through RHPs dated 13.3.2008 and
16.10.2009.

239. Saharas are directed to furnish all documents in their custody, particularly, the application
forms submitted by subscribers, the approval and allotment of bonds and all other documents to
SEBI so as to enable it to ascertain the genuineness of the subscribers as well as the amounts

deposited, within a period of 10 (ten) days from the date of pronouncement of this order.

240. SEBI (WTM) shall have the liberty to engage Investigating Officers, experts in Finance and
Accounts and other supporting staff to carry out directions and the expenses for the same will be

borne by Saharas and be paid to SEBI.

241. SEBI (WTM) shall take steps with the aid and assistance of Investigating Authorities/Experts
in Finance and Accounts and other supporting staff to examine the documents produced by Saharas
S0 as to ascertain their genuineness and after having ascertained the same, they shall identify
subscribers who had invested the money on the basis of RHPs dated 13.3.2008 and 16.10.2009
and refund the amount to them with interest on their production of relevant documents evidencing

payments and after counter checking the records produced by Saharas.

242. SEBI (WTM), in the event of finding that the genuineness of the subscribers is doubtful, an
opportunity shall be afforded to Saharas to satisfactorily establish the same as being legitimate and
valid. It shall be open to the Saharas, in such an eventuality to associate the concerned subscribers
to establish their claims. The decision of SEBI (WTM) in this behalf will be final and binding on

Saharas as well as the subscribers.



243. SEBI (WTM) if, after the verification of the details furnished, is unable to find out the
whereabouts of all or any of the subscribers, then the amount collected from such subscribers will

be appropriated to the Government of India.

244. We also appoint Mr. Justice B.N. Agrawal, a retired Judge of this Court to oversee whether
directions issued by this Court are properly and effectively complied with by the SEBI (WTM)
from the date of this order. Mr. Justice B.N. Agrawal would also oversee the entire steps adopted
by SEBI (WTM) and other officials for the effective and proper implementation of the directions
issued by this Court. We fix an amount of Rs.5 lakhs towards the monthly remuneration payable
to Mr. Justice B.N. Agrawal, this will be in addition to travelling, accommodation and other
expenses, commensurate with the status of the office held by Justice B.N. Agrawal, which shall be
borne by SEBI and recoverable from Saharas. Mr. Justice B.N. Agrawal is requested to take up
this assignment without affecting his other engagements. We also order that all administrative

expenses including the payment to the additional staff and experts, etc. would be borne by Saharas.

245. We also make it clear that if Saharas fail to comply with these directions and do not effect
refund of money as directed, SEBI can take recourse to all legal remedies, including attachment

and sale of properties, freezing of bank accounts etc. for realizations of the amounts.

246. We also direct SEBI(WTM) to submit a status report, duly approved by Mr. Justice B.N.
Agrawal, as expeditiously as possible, and also permit SEBI (WTM) to seek further directions

from this Court, as and when, found necessary.
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IRDA AND THE REGULATION OF THE INSURANCE
SECTOR






MANU/WB/0063/2013
IN THE HIGH COURT OF CALCUTTA
W.P. 23500 (W) of 2012
Decided On14.02.2013

Heritage Insurance Brokers Pvt. Ltd. & Anr. Vs. Insurance Regulatory and
Development Authority & Ors.

Hon'ble Judges/Coram:Soumen SenJ.

The order of the Chairman dated 5th October, 2012 refusing to renew the licence issued under
the Insuranc&kegulatory and Development Authority (Insurance Brokers) Regulations, 2002
(hereinafter referred to as "Brokers Regulations 2002") is the subpdter of challenge in this

writ application. The petitioner was functioning as a composite broker in termdicgnce

initially granted on 18th February, 2003 which was subsequently renewed on 13th March, 2006
for a period of 3 years on and from 18th February, 2003. In present Application challenge was
made to order of Chairman refusing to renew the licenoedssnder Insurance Regulatory and

Development Authority (Insurance Brokers) Regulations, 2002 (Brokers Regulations)
Issues-

i) Whether Chairman acted arbitrarily, discriminatorily and improperly in rejecting the
Application for renewal of licence.

i) Whetherimpugned order suffered from a hostile discrimination against Petitioner.
Held,

The Insurance Regulatory and Development Authority Act, 1999 (IRDA Act) was enacted in
order to ensure that the Insurance Industry is under a Regulatory Authority. In tineeBtadé
Objects and Reasons it was observed that the Insurance Act, 1938 provides for the institution of
the Controller of Insurance to act as a strong and powerful supervisory and regulatory authority

with powers to direct, advise, caution, prohibit, istgate, inspect, prosecute, search, seize,
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